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I. INTRODUCTION
Florida is a place on a collision course with itself, dependent both on
its unique natural resources and the pell-mell growth that is strangling
those resources.
Over the last thirty years, Florida has experienced staggering growth.
"The decades of the 1960s, 70s and 80s were times of unprecedented
[economic and] population growth in South Florida, when almost 1,000
people per day moved into the area." 2 Presently, more than 4.5 million
people call southern Florida home. By the year 2010 it is projected that

1. Lieutenant Governor Buddy McKay, Remarks at the Inaugural Meeting of the
Governor's Commission for a Sustainable South Florida (Apr. 27, 1994).
2.

SouTH FLA. WATER MANAGEMENT DIST., STRATEGIC PLAN FOR THE 1990'S, PART-

NERSHIP IN WATER MANAGEMENT:

https://nsuworks.nova.edu/nlr/vol19/iss1/5
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South Florida's population alone will increase another 2.5 million.3
Effective and efficient natural resource protection and management is
therefore more critical now than ever before.
This article provides an overview of environmental legislation which
passed during the 1993 and 1994 state legislative sessions. The primary
focus is on the Florida Environmental Reorganization Act of 19934 ("1993
Act") and the Wetlands Act of 1994' ("1994 Act"). Taken together, these
two pieces of legislation represent some of the most comprehensive and
innovative environmental legislation ever to pass in Florida. This article
will also touch upon related natural resource planning and regulatory
developments that are mandated by other 1993-94 state legislation.
II. STREAMLINING AND CONSOLIDATION OF WETLANDS
REGULATION

Wetlands and related upland resources play a critical role in Florida's
complex and delicate ecosystems. They provide year-round habitats for fish
and wildlife.6 Numerous threatened and endangered animal species in the
United States depend on wetlands for survival.7 Further, two-thirds of the
commercial fish and shellfish harvested along the Atlantic coast and in the
Gulf of Mexico depend on coastal estuaries and their wetlands for food
sources, spawning grounds, or nurseries for their young.' Wetlands also
perform important water cleansing functions by holding nutrients, recycling
pollutants, and preventing lake eutrophication. 9 Wetlands reduce shoreline
erosion and help protect water tables from saltwater intrusion and urbanized

3.

SouTH FLA. WATER MANAGEMENT DIST., LOWER WEST COAST WATER SUPPLY

PLAN 6 (1994).
4. Ch. 93-213, 1993 Fla. Laws 2129 (codified in scattered sections of FLA. STAT. chs.
253, 259, 367, 370, 373, 403 (1993)).
5. Ch. 94-122, 1994 Fla. Laws 661 (to be codified in scattered sections of FLA. STAT.
chs. 193, 373, 380, 403).
6. RALPH W. TINER, JR., U.S. DEP'T OF THE INTERIOR FISH & WILDLIFE SERV.,
WETLANDS OF THE UNITED STATES: CURRENT STATUS AND RECENT TRENDS 13 (1984).
7. Id. at 14.
8. Id.at 13.
9. WILLIAM J. MITSCH & JAMES GOSSELINK, WETLANDS 404-05 (1986). Eutrophication
is a natural aging process accelerated by pollution; sewage, fertilizer, and other pollutants
increase the nutrients entering the lake. As the growth of algae and other plants increases,
oxygen levels decrease. Resulting sedimentation allows growth of aquatic plants and the lake
becomes a wetland.
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areas from flood." They also moderate local temperatures" and maintain
regional precipitation.'
Under Florida's current environmental regulatory framework, a person
engaging in water or land altering activity is likely required to secure
separate permits from the Department of Environmental Protection
("DEP"),"' a Water Management District ("WMD"), 4 and local government. Wetland impacts are regulated by these state, regional, and local
entities through wetland resource, 5 surface water management, 6 sovereign submerged lands,'7 coastal construction, 8 mangrove alteration, 9
and in some cases, city or county permitting programs. At the federal level,
there is also a requirement to obtain a permit from the United States Army
Corps of Engineers ("Corps") for the same development activities that
impact wetlands.2"

10. Id. at 402. Only recently have wetlands been recognized as flood control buffers.
A flood may be less destructive when marshes and swamps slow water velocity and
desynchronize peaks of tributary streams as the waters flow through impeding vegetation and
into the main channel.
11. Id. at 66. Wetlands have a moderating effect on temperature because water warms
and cools slowly in comparison to land temperatures.
12. Id. at 72-76. Wetlands contribute to rainfall through evapotranspiration-a loss of
water from soil by evaporation and from plants by transpiration. Wetland drainage can result
in regional rainfall deficits.
13. See ch. 93-213, § 3, 1993 Fla. Laws at 2133 (codified at FLA. STAT. § 20.255
(1993)). Effective July 1, 1993, the Department of Environmental Regulation and the
Department of Natural Resources were merged, becoming the DEP. See also discussion infra
part V.
14. The five WMDs are political subdivisions of the State of Florida, existing by virtue
of chapter 49-25270 of the Laws of Florida, and operating pursuant to the Florida Water
Resources Act of 1972. Act of June 10, 1949, ch. 49-25270, Laws of Fla. 629 (1949).
15. FLA. STAT. § 403.913 (1991) (renumbered FLA. STAT. § 403.939), repealedby 93213, § 46, 1993 Fla. Laws at 2157.
16. Id. §§ 373.413-.416 (1993).
17. Id. § 253.002.
18. Id. §§ 161.52-.58.
19. Id. § 403.931. The regulation of mangrove alteration (formerly §§ 403.931-.938 of
the FloridaStatutes) and stormwater is also consolidated into the ERP program.
20. 33 U.S.C. § 1344 (Supp. V 1993). The § 404 permit program minimizes adverse
impacts on wetlands by prohibiting discharge of solid materials into wetlands. The Corps
requires a permit for the discharge of dredge or fill material unless the activity qualifies as
an exemption. Dredge material is material excavated or dredged from waters of the United
States. 33 C.F.R. § 323.2(c) (1993). Fill material is "any material used for the primary
purpose of replacing an aquatic area with dry land or of changing the bottom elevation of a
waterbody." Id. § 323.2(e). The authority to regulate dredge or fill material controls
activities affecting water quality, including deposits of material excavated from lake, river,
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Given the multitude of wetlands regulatory programs, efforts began as
early as 1986 to streamline the permitting process in Florida. One such
effort was the creation of the Environmental Efficiency Study Commission2 ' to identify duplicative environmental programs, make recommendations to eliminate such duplication, and promote efficient administration of
the applicable regulations. The commission's report,22 including recommendations, was presented to the 1987 Legislature, but no statutory changes
were enacted.
Criticism of the present overlapping, and often duplicative regulatory
structure has been widespread in recent years, 3 leading to efforts by the
DEP and the three largest WMDs" to streamline the permitting process
administratively through the establishment of interagency operating
agreements. These agreements distribute permitting responsibility between
the DEP and the pertinent WMD based on the type of regulated activity.25

or stream beds (dredged material) and upland soil and structures placed in waters (fill
material). See United States v. Tull, 615 F. Supp. 610, 622 (E.D. Va. 1983), affd, 769 F.2d
182 (4th Cir. 1985) (finding that fill material composed of sand and debris is an offending
pollutant within the meaning of the Clean Water Act), and rev'd in part, 481 U.S. 412
(1987); Avoyelles Sportsmen's League, Inc. v. Alexander, 473 F. Supp. 525, 532 (W.D. La.
1979) (finding that sheared trees, vegetation, scraped soil, and leaf litter from landclearing
within wetlands constitutes "dredge or fill material" for purposes of § 404's permit requirements).
The following activities, however, are exempted from compliance with § 404: 1)
normal farming, forestry, and ranching activities; 2) maintaining currently serviceable
structures; 3) constructing or maintaining farm or stock ponds, irrigation ditches, or
maintaining drainage ditches; 4) constructing upland temporary sedimentation basins; 5)
constructing or maintaining farm or forest roads, or temporary mining roads, if done in
accordance with best management practices; and 6) activities regulated under a state-approved
program under 33 U.S.C. § 1288(b), to control minor discharges through best management
practices. 33 U.S.C. § 1344(f) (1987).
21. Environmental Efficiency Act of 1986, chs. 86-138, 186, 191, 1986 Fla. Laws 413,
1340, 1404 (codified in scattered sections of FLA. STAT. chs. 20, 161, 163, 186, 258, 315,
373, 380, 403 (1986)). The Environmental Efficiency Study Commission, created by the
1986 Regular Session of the Florida Legislature, was composed of fifteen members,
appointed equally by the Governor, the President of the Senate, and the Speaker of the
House.
22. NORTHWEST FLA. WATER MANAGEMENT DIST. ET AL., A REPORT TO THE ENVIRONMENTAL EFFICIENCY STUDY COMMISSION 20 (1986).

23. See

STAFF OF FLA. SENATE COMM. ON NATURAL RESOURCES & CONSERVATION,

REPORT ON WETLANDS REGULATIONS IN FLORIDA 6 (1991).

24. The three largest WMDs are the Southwest Florida, St. Johns River, and South
Florida Water Management Districts. FLA. STAT. § 373.069 (1988).
25. FLA. ADMIN. CODE ANN. r. 17-101.040(12)(a)(3)-(5), 40C-4.091(l)(b), 40D4.091(2), 40E-4.091(l)(c) (1994) (incorporating operating agreements by reference); seealso
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These interagency agreements increased the efficiency of the wetlands
regulatory process by allowing one agency to process both wetland resource
and surface water management permit applications for a given development
activity. However, since two separate legislatively created permitting
programs, with differing criteria and standards, remained in place, the
agency had to issue two separate permits for the same activity.26
During 1992, the Partners for a Better Florida Advisory Council,2 7
with a renewed legislative charge in hand, considered permit streamlining
issues in a series of public meetings around the state. These deliberations
provided, in part, the impetus for the passage of the 1993 Act.2"
In its "Declaration of Policy," the 1993 Act succinctly embodies the
guiding principles driving modem natural resource protection initiatives as
follows:
(a) To develop a consistent state policy for the protection and management of the environment and natural resources.
(b) To provide efficient governmental services to the public.
(c) To protect the functions of entire ecological systems through
enhanced coordination of public land acquisition, regulatory, and
planning programs.
(d) To maintain and enhance the powers, duties, and responsibilities of
the environmental agencies of the state in the most efficient and
effective manner.

OPERATING AGREEMENT CONCERNING MANAGEMENT & STORAGE OF SURFACE WATERS
REGULATION AND WETLAND RESOURCE REGULATION BETWEEN ST. JOHNS RIVER WATER

MANAGEMENT DIsT. & DEP'T OF ENVIRONMENTAL REGULATION 25 (1992), adopted by
reference in FLA. ADMIN. CODE ANN. r. 40C-4.091 (1994); OPERATING AGREEMENT
CONCERNING MANAGEMENT & STORAGE OF SURFACE WATERS REGULATION AND WETLAND
RESOURCE REGULATION BETWEEN SOUTHWEST FLORIDA WATER MANAGEMENT DISTRICT

& DEPARTMENT OF ENVIRONMENTAL REGULATION 2 (1992), adopted by reference in FLA.
ADMIN. CODE ANN. r. 40D-4.091 (1994); OPERATING AGREEMENT CONCERNING MANAGEMENT AND STORAGE OF SURFACE WATERS REGULATION AND WETLAND RESOURCE REGULA-

TION BETWEEN THE SOUTH FLORIDA WATER MANAGEMENT DISTRICT & DEPARTMENT OF
ENVIRONMENTAL REGULATION 2 (1992), adopted by reference in FLA. ADMIN. CODE ANN.

r. 40E-4.091 (1994); Kathryn L. Mennella et al., Activity-BasedConsolidationof Dredge and
Fill and Surface Water Management Permittingbetween DER and the St. Johns, Southwest
and South FloridaWater Management Districts 15 ENVTL. & LAND USE L. SEC. RPTR. 20,
20 (1993).
26. Mennella, supra note 25, at 20; see also John J. Fumero, Permit Streamlining: A
New Age for EnvironmentalRegulation in Florida,67 FLA. B.J. 62, 62 (1993).
27. FLA. STAT. § 403.0612 (Supp. 1992). Partners for a Better Florida Advisory
Council was established by legislation passed during the 1992 legislative session.
28. Fumero, supra note 26, at 62.
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(e) To streamline governmental services, providing for delivery of such
services to the public in a timely, cost-efficient manner.29

A. Environmental Resource Permit
Broadly stated, the 1993 Act?0 consolidates wetland resource,
mangrove alteration, and surface water management permits into a single
regulatory approval referred to as an "environmental resource permit"
("ERP").3' Once the rules implementing this legislation become effective," a single permit issued by a single agency will be required for
development activities that, under the present regulatory structure, might
require permits from more than one agency. This was accomplished by
repealing most of the Warren S. Henderson Wetlands Protection Act,33
29. Ch. 93-213, § 2, 1993 Fla. Laws at 2132-33.
30. See generally id. §§ 19-47, at 2137-57 (codified at FLA. STAT. chs. 373, 403
(1993)). Although the 1993 Act deals with a number of topics, such as WMD accountability
and federal National Pollutant Discharge Elimination System delegation to the state, this
article focuses on the regulatory permit streamlining component of the Act. The provisions
relevant to wetlands regulation are found in §§ 19 through 47 of the Act.
Continuing efforts to expand permit streamlining and environmental protection, the
1993 Act directed The Partners For A Better Florida Advisory Council and the DEP to
submit a report to the 1994 Legislature that included recommendations for: improving or
expanding the siting acts; techniques other than permitting to improve environmental quality;
the feasibility of linking tax credits to compliance with environmental policies and programs;
and enhancing natural systems protection. As directed by the 1993 Act, the DEP submitted
a report to the legislature with findings regarding: the efficiency of the operating agreement
procedures and division of permitting responsibilities between the DEP and the WMDs;
progress toward execution of further interagency agreements; integration of permitting with
sovereign submerged lands approval; and the feasibility of improving the protection of the
environment through comprehensive criteria for protection of natural systems.
31. See supra notes 15, 16, 18.

32. After publication of the proposed ERP rules in the FloridaAdministrative Weekly
in May 1994, several legal challenges to the proposed rules implementing the ERP program
followed. The challenges were filed with the Division of Administrative Hearings
("DOAH"), pursuant to § 120.54(4) of the FloridaStatutes. At the time this article was
submitted for publication, DOAH had not yet issued a final order. The ERP program will
not be in effect within the Northwest Florida Water Management District ("NWFWMD")
until July 1, 1999. Within the geographical jurisdiction of the NWFWMD, the DEP will be
implementing a stormwater management permitting program (currently administered by
NWFWMD to a limited extent due to funding constraints), in addition to its existing wetland
resource permitting program. If the NWFWMD millage cap is revised, or if Florida
"assumes" delegation of § 404 of the federal Clean Water Act program, the ERP program
will be implemented before the 1999 deadline. See discussion infra part VII.A.
33. FLA. STAT. §§ 403.91-.938 (1991), repealedby ch. 93-213, § 45, 1993 Fla. Laws

at 2157.
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while reenacting and codifying its key provisions, with some amendments,
in Part IV of chapter 373 of the FloridaStatutes.34 Some have referred to
this legislative consolidation of wetlands regulatory programs as "vertical
integration."
The most comprehensive rulemaking mandate contained in the 1993
Act required, by July 1, 1994," consolidation of the existing regulatory
programs developed by the DEP, pursuant to the Warren S. Henderson
Wetlands Protection Act, and the WMDs, pursuant to the Florida Water
Resources Act.36 Setting general parameters, the 1993 Act provides that
the DEP and the WMIDs
adopt rules to incorporate the provisions of this section [373.414],
relying primarily on the existing rules of the department and the water
management districts, into the rules governing the management and
storage of surface waters. Such rules shall seek to achieve a statewide,
coordinated and consistent permitting approach to activities regulated
under this part [part IV of chapter 373].37
One of the more significant provisions in the 1993 Act calls for
incorporation of the seven-part public interest test3 8 and the water quality

34. Ch. 93-213, § 45, 1993 Fla. Laws at 2157 (repealing scattered sections of FLA.
STAT. ch. 403 (1993)). Repeal of those sections dealing with "landward extent of waters of
the State" was affected when the wetland delineation rule was ratified by the 1994
Legislature.
35. See supra note 32.
36. Ch. 93-213, § 22, 1993 Fla. Laws at 2138-39 (codified at FLA. STAT. § 373.046(4)
(1993)).
37. Id. § 30, at 2147 (codified at FLA. STAT. § 373.414 (1993)).
38. Id. at 2144-45. In determining whether a project is not contrary to the public
interest, or is clearly in the public interest, the DEP and the WMDs will be considering and
balancing the following criteria contained in § 373.414(1)(a) of the Florida Statutes:
1. Whether the activity will adversely affect the public health, safety, or
welfare or the property of others;
2. Whether the activity will adversely affect the conservation of fish and
wildlife, including endangered or threatened species, or their habitats;
3. Whether the activity will adversely affect navigation or the flow of
water or cause harmful erosion or shoaling;
4. Whether the activity will adversely affect the fishing or recreational
values or marine productivity in the vicinity of the activity;
5. Whether the activity will be of a temporary or permanent nature;
6. Whether the activity will adversely affect or will enhance significant
historical and archaeological resources under the provisions of s. 267.061; and

https://nsuworks.nova.edu/nlr/vol19/iss1/5
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tese 9 currently applied by the DEP in its wetland resource regulatory
program. These tests will be considered as part of the existing "harm to the
water resources and objectives" of the WMD test, 40 and applied in present
surface water management regulatory programs. Thus, the above statutory
tests will be concurrently applied whenever a permit is required for the
construction, alteration, maintenance, operation, removal, or abandonment
of a surface water management system 4' in, on, or over wetlands or other
surface waters. 2
Encompassing a key, yet controversial statutory criterion, the 1993 Act
provides criteria for considering the cumulative impacts 43 of a project.
This statutory criterion is similar to a version previously set forth in chapter

7. The current condition and relative value of functions being performed
by areas affected by the proposed activity.
FLA. STAT. § 373.414(1)(a) (1993); see also Mary F. Smallwood et al., The Warren S.
Henderson Wetlands ProtectionAct of 1984. A Primer,I J. LAND USE & ENVTL. L. 211
(1985).
39. Ch. 93-213, § 30, 1993 Fla. Laws at 2144-45 (codified at FLA. STAT. § 373.414
(1993)).
40. FLA. STAT. §§ 373.413-.416 (1993). Proposed projects cannot be inconsistent with
the overall objectives of a WMD or harmful to the water resources of a WMD.
41. 20 Fla. Admin. Weekly (May 6, 1994) (to be codified at FLA. ADMIN. CODE. ANN.
r. 40C-4.021, 40D-4.021, 40E-4.021) (proposed May 6, 1994). A surface water management
system is defined as a stormwater management system, dam, impoundment, reservoir,
appurtenant work or works, or any combination thereof and includes areas of dredging or
filling, as defined by §§ 373.403(13) and 373.403(14) of the FloridaStatutes. See FLA.
STAT. § 373.403(13)-(14) (1993).
42. Ch. 93-213, § 21, 1993 Fla. Laws at 2137-38 (codified at FLA. STAT. § 373.019(17)
(1993)); FLA. ADMIN. CODE ANN. r. 17-340 (1994).
43. The term "cumulative impacts" has actually been used to describe several distinct
types of situations. However, the application that best explains the concept involves a
situation in which surrounding circumstances suggest a number of permit applications for
similar kinds of activities in the same geographical area will be filed. A classic example of
this situation is where an agency denies an application for the dredging of an access channel
adjacent to an existing dock, even though the single project would have only a small adverse
impact on the water body. However, if there are many private docks in the area, and the
permitting agency anticipates requests from other property owners for dredging channels or
boat basins, the application can be denied on the basis of expected cumulative impacts of
dredging several boat basins in the same part of the water body. See, e.g., Florida Power
Corp. v. Department of Envtl. Regulation, 92 Envtl. & Land Use Admin. L. Rep. 56 (1992);
J.T. McCormick v. City of Jacksonville, 12 Fla. Admin. L. Rep. 960, 980 (1990); Caloosa
Property Owners' Ass'n v. Department of Envtl. Regulation, 462 So. 2d 523 (Fla. 1st Dist.
Ct. App. 1985).
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403 of the Florida Statutes," but with certain changes. The amended
provision in the 1993 Act specifies that the cumulative impacts from
development activities to be considered are those in the same drainage
basin45 as the project under review, and adds that the local government
comprehensive plan, or applicable land use restrictions and regulations,46
are to be used, at least in part, for determining reasonable expected future
activities. 7 Simply put, under a cumulative impacts analysis, a permit
applicant must provide reasonable assurances that reasonably expected future
permit applications with like resource impacts will not result in violations
of state water quality standards48 or have significant adverse impacts to
functions of wetlands or other surface waters. Consequently, the regulatory
agency is empowered to consider not only the activity or project proposal
for which the permit is being sought, but also any other projects or activities
which may reasonably be anticipated to follow. 9
To ensure statewide consistency in the development of ERP criteria,
statements in the 1993 Act like "[s]uch rules shall seek to achieve a

44. See FLA. STAT. § 403.919 (1991), repealedby ch. 93-213, § 45, 1993 Fla. Laws at
2157.
45. Id. § 373.403(9) (1993).
46. Id. § 163.3177.
47. Ch. 93-213, § 30, 1993 Fla. Laws at 2144 (codified at FLA. STAT. § 373.414
(1993)).
48. FLA. ADMIN. CODE. ANN. r. 17-3, 17-4, 17-520 (1992); id. r. 17-302 (1993); id. r.
17-522, 17-550 (1994).
49. See id. r. 40C-4.091 (incorporating by reference ST. JOHNS RIVER WATER
MANAGEMENT DIST., APPLICANTS HANDBOOK (1994)); id. r. 40E-4.091 (incorporating by
reference SOUTH FLA. WATER MANAGEMENT DIST., BASIS OF REVIEW FOR SURFACE WATER
MANAGEMENT PERMIT APPLICATIONS WITHIN THE SOUTH FLORIDA WATER MANAGEMENT

DISTRICT (1994)), FLA. ADMIN. CODE ANN. r. 40D-4.091

(1994) (incorporating by reference

SOUTHWEST FLA. WATER MANAGEMENT DIST., BASIS OF REVIEW FOR SURFACE WATER
MANAGEMENT

PERMIT

APPLICATIONS

WITHIN

THE

SOUTHWEST

FLORIDA

WATER

MANAGEMENT DISTRICT (1994)). Under the proposed ERP rules, an applicant must provide
reasonable assurances that the proposed surface water management system, when considered
with the following activities, will not result in unacceptable cumulative impacts to water
quality or the functions of wetlands and other surface waters, within the same drainage basin:
projects which are existing or activities regulated under part IV,chapter 373 of the Florida
Statutes, which are under construction; projects for which permits or determinations pursuant
to § § 373.421 or 403.914 of the FloridaStatuteshave been sought; activities which are under
review, approved, or vested pursuant to § 380.06 of the FloridaStatutes; or other activities
regulated under part IV, chapter 373, which may reasonably be expected to be located within
wetlands or other surface waters, in the same drainage basin, based upon the comprehensive
plans adopted by local governments having jurisdiction over the activities, or applicable land
use restrictions and regulations, pursuant to chapter 163 of the FloridaStatutes.
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statewide, coordinated and consistent permitting approach" have encouraged
the DEP and the WMDs to coordinate their separate rulemaking efforts to
implement the 1993 Act.5 This is not to say, however, that all permit
review criteria must be identical statewide. Natural resource concerns and
the diverse ecosystems in which they occur vary widely throughout Florida.
Recognizing these differences, the 1993 Act allows for variations in
permitting standards and criteria in the regulatory programs administered by
the DEP and individual WMDs, as long as they are based on "differing
physical or natural characteristics."'"
Finally, as with the implementation of any new regulatory program,
several provisions in both the 1993 and 1994 Acts grandfather certain
projects or activities from the application of specified ERP rules5 2 as well

50. Ch. 93-213, § 30, 1993 Fla. Laws at 2147 (codified at FLA. STAT. § 373.414
(1993)).
51. See Fumero, supranote26, at 63; seealso ch. 93-213, § 30, 1993 Fla. Laws at 2144
(codified at FLA. STAT. § 373.414 (1993)); FLA. ADMIN. CODE ANN. ch. 40E-41. (1994).
52. Ch. 94-122, § 4, 1994 Fla. Laws at 670-74 (to be codified at FLA. STAT. §
373.414(1 1)). This category exempts dredge and fill activity from the new ERP rules if the
dredge and fill activity was issued a wetland resource permit or was exempted from such
rules, and the dredge and fill activity did not require a surface water management permit
(based upon the rules existing immediately prior to the effective date of the new ERP rules).
This grandfathering is also extended to any modification of the wetland resource permit as
long as the modification is not considered to be a "substantial modification." Id. at 671-72
(to be codified at FLA. STAT. § 373.414(12)).
Activities which are covered by a conceptual, individual, or general surface water
management permit, and which were either exempt or permitted under wetland resource
permitting rules (all of which occurred prior to the effective date of ERP rules), are
grandfathered from the new ERP rules. This grandfathering provision is for the "plans,
terms, and conditions" approved in the surface water management permit and/or wetland
resource permit and is valid for the term of such permits. This provision also applies to any
modification of "the plans, terms and conditions" of a surface water management permit,
including new activities that must obtain a permit, within the geographical area to which the
permit applies. But this provision is not applicable if the modification would either extend
the permitted time limit for consideration, or is expected to lead to "substantially different
and greater water resource impacts." Id. at 672 (to be codified at FLA. STAT. § 373.414(13)).
Under this category, any DEP or WMD formal wetland delineations issued in response to a
petition that was filed on or before June 1, 1994, will continue to be valid for the duration
of the determination. Additionally, for those projects that have received a formal wetland
determination or that have a pending petition as of June 1, the existing wetland delineation
methodology will continue to apply.
If a valid pre-Henderson formal wetland delineation encompasses lands that are a part
of a project for which a master development order has been issued, pursuant to § 380.06(2 1)
of the FloridaStatutes, the delineation will remain valid for the "buildout period." Proof of
validation must be submitted by the applicant prior to January 1995. Any jurisdictional
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as conditional exemptions from specified rules for those areas used
exclusively for water treatment or disposal.53 Due to the uncertainty

determination validated by the DEP pursuant to rule 17-301.400(8) of the Florida
Administrative Code, as it existed in rule 17-4.022 of the code on April 1, 1985, will remain
in effect until July 1, 1998. If the DEP wetland delineation has been revalidated by the DEP,
and either a development order was issued pursuant to § 380.06(15) of the FloridaStatutes,
a final development order issued pursuant to § 163.3167(8) of the Florida Statutes, or a
vested rights determination has been issued pursuant to § 380.06(20) of the FloridaStatutes,
the wetland delineation shall remain valid until "completion of the project," if "proof of such
validation and documentation" submitted to the DEP establishes that the project meets the
requirements of this category. The window to take advantage of the above provision closes
on January 1, 1995.
As well as vesting the wetland lines, activities proposed within valid or revalidated
delineations must be reviewed under wetland resource and surface water management
permitting rules in existence immediately prior to the effective date of the ERP rules.
However, this grandfathering provision states that the applicant can elect to have such
activities reviewed under the new ERP rules. Id. at 673 (to be codified at FLA. STAT. §
373.414(14)). Any wetland resource or surface water management permit application which
is pending on June 15, 1994, or which is complete prior to the effective date of the ERP
rules, will not be subject to the new ERP rules or the new statewide wetland delineation
methodology. Id. (to be codified at FLA. STAT. § 373.414(15)). There is a separate
provision for phosphate and attapulgite mining activities (defined by and subject to §§
378.201-.212 & 378.701-.703). Ch. 94-122, § 4, 1994 Fla. Laws at 673-74 (to be codified
at FLA. STAT. § 373.414(16)). Until October 1, 1997, surface water management and
wetland resource permitting of sand, limerock, or limestone mines located within specified
areas of Dade County must be conducted under the rules in existence prior to the effective
date of the new ERP rules.
53. During the 1994 legislative session, several regulated interest groups raised serious
concerns over the impact of the new ERP program on areas used exclusively for water
treatment or disposal, especially with regard to the application of state water quality standards
in those areas. As a result, rules 17-340.700 and 17-340.750 of the FloridaAdministrative
Code set out the following conditional exemptions from specified review criteria for
stormwater or wastewater treatment ponds, and for wetlands created by mosquito control
activities.
Where there is alteration or maintenance of works constructed and operated solely for
wastewater treatment or disposal, and pursuant to a valid permit or regulatory exemption, the
works are exempt from the application of state water quality standards, the statutory sevenpart public interest test and cumulative impacts reviews, except for authority to protect
threatened and endangered species in isolated wetlands. Similarly, the alteration or
maintenance of works constructed and operated solely for stormwater treatment in accordance
with a valid permit or regulatory exemption, with some exceptions, is exempt from the
application of state water quality standards, the public interest test, and cumulative impact
reviews. As with wastewater treatment works, this exemption does not apply to protection
of threatened and endangered species that may be using these areas for foraging or habitat.
There is also a conditional exemption from the specified permit review criteria for the
construction, alteration, operation, removal, and abandonment for systems or works in, on,
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associated with the new ERP program, regulated interest groups fought very
hard for these grandfathering provisions. The intent behind the grandfathering provisions is that projects and development activities which have
previously been permitted, or those with established wetland jurisdictional
determinations issued by the DEP or a WMD, have relied upon such
regulatory determinations and undertaken a course of action based upon such
reliance. Therefore, exceptions are needed for that class of projects or
activities, since changes to regulatory requirements may unreasonably and
detrimentally impact them. 4
B. Coastal ConstructionPermits and Sovereign Submerged Land
Authorizations
Considered to be another implementation step in wetlands regulation
streamlining and consolidation, the basic intent of chapter 94-356 of the
Laws of Florida is to merge, under certain circumstances, environmental
resource, sovereign submerged lands, and coastal construction permit
reviews through a single agency, utilizing a combined permit application
review proceeding and appeals process. Similar to that of the ERP program,
the goal here is to eliminate duplicative and conflicting criteria between
programs, while enhancing the effectiveness of natural resource protection.
Amendments to several chapters of the Florida Statutes were made to
accomplish the procedural meshing of these permitting programs. 5
In terms of the sovereign submerged lands program, it is important to
recognize that the governor and cabinet, sitting as the Board of Trustees of
the Internal Improvement Trust Fund ("Board of Trustees"), hold title to all
sovereign submerged lands within the State of Florida. 6 Sovereign
submerged lands consist of submerged lands up to the mean high water line
or over lands that have become wetlands solely because of "mosquito control activities
undertaken as part of a governmental mosquito control program." These lands must not have
been considered wetlands before the subject mosquito control activities were undertaken.
Moreover, these are not exemptions from the existing water quality (design based) and
water quantity (flood protection) criteria developed by the WMDs pursuant to §§ 373.413 and
373.416 of the FloridaStatutes. FLA. ADMrN. CODE ANN. r. 17-340.700, 17-340.750 (1994).
54. Interview with Janet Llewellyn, Deputy Director of the Division of Environmental
Resource Permitting of the DEP, in Tallahassee, FL (July 11, 1994).
55. Act effective July 1, 1994, ch. 94-356, §§ 17-33, 64-88, 268-275, 1994 Fla. Laws
2620,2632-40,2657-72, 2765-69 (amending FLA. STAT. chs. 161,253 and §§ 373.403-.4596
(1993)).
56. FLA. CONST. art. X, § 11; FLA. STAT. §§ 253.001-.83 (1993). For a detailed
discussion of the program, see Steve Lewis et al., State Sovereign Lands and Aquatic
Preserves,in EIGHTH ANNUAL ENvTh. PERMrrrING SUMMER SCHOOL 401 (1994).
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of tidal waterbodies, and up to the ordinary high water line of nontidal
waterbodies. In nontidal waterbodies which historically have experienced
declining water levels, sovereign submerged lands include any lands
waterward of the ordinary high water line, even though these lands may no
longer be "submerged." 57 The Board of Trustees is charged with managing
sovereign submerged lands in a manner that will provide the greatest
combination of benefits to the people of Florida. The Division of State
Lands (formerly within the Department of Natural Resources), which falls
within the DEP, acts as the designated agent for the Board of Trustees in
this resource management role.58
Activities on sovereign submerged lands require consent from the
Board of Trustees. The type of consent required depends upon the nature
and scope of the activity, and generally falls into one of the following five
categories: consent of uses, lease, easement, use agreement, or management
agreements.5 9
Regulating some of the same development activities and projects as the
sovereign submerged lands and ERP programs, is the coastal construction
permitting program. Established pursuant to chapter 161 of the Florida
Statutes, the coastal construction permitting program provides comprehensive regulations relating to coastal construction, excavation, and beach
alteration. The major objectives of the program are the protection of the
natural environment (the beach dune or coastal system) and the protection
of human life and property. These programs establish design and siting
policy, criteria, and standards aimed at protecting the coastal system and
marine turtles from unpermitted construction or other development activities,
and ensure that certain structures survive in a high hazard zone.6"
57. FLA. STAT. §§ 253.001-.83 (1993).
58. Id.
59. Id. Single family docks and minor shoreline stabilization projects normally require
a consent of use. A lease is required for commercial facilities and multifamily docking
facilities located within an aquatic preserve, or which preempt more than ten square feet of
sovereign land per foot of shoreline if located outside of an aquatic preserve. A management
agreement is typically required for nonrevenue uses of sovereign land. Use agreements are
required for activities within existing easements, for geophysical testing, and for salvage
operations. Bridge and utility crossings, navigation and flushing channels, borrow and spoil
sites, and major shoreline stabilization or beach nourishment projects normally require an
easement. A more detailed description of the types of consent and associated information is
found in chapter 18-21 of the Florida Administrative Code.
60. Id. §§ 161.041, .053, .052 (1993). For a more detailed discussion, see David Levine
et al., Regulation of CoastalDevelopment, in TENTH ANNUAL ENvTL. PERmITrNG SHORT
COURSE 373 (1994). There are four major components of the coastal construction program:
§ 161.53 of the FloridaStatutes regulates activities from the seasonal high water line to a
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By virtue of chapter 94-35661 of the Laws of Florida,the DEP now
has the authority to promulgate rules to implement joint processing of
permit applications for two or more of the following permit applications:
environmental resource permits issued under part IV of chapter 373 of the
FloridaStatutes; 2 proprietary authorizations issued under chapters 253 and
258 of the FloridaStatutes;63 use of sovereign submerged lands owned by
the Board of Trustees; or coastal construction permits issued under chapter
161 of the Florida Statutes." A major policy step established by this
legislation is the authorization given the Board of Trustees to delegate action
on applications to use sovereign submerged lands to the WMDs and the
DEP. Upon delegation, the WMDs must review applications for lease of
sovereign submerged lands when they have permitting responsibility,
pursuant to the activity-based split of permitting responsibilities set forth in
an interagency operating agreement.6 5 The delegated permitting authority
remains subject to DEP supervisory authority. Delegations of authority to
issue sovereign submerged lands or coastal construction permits to the DEP
and the WMDs must be done by rule in order to be effective.6
Although the WMDs will have authority to recommend issuance of
permits based upon sovereign submerged lands lease applications, the DEP,
the Board of Trustees, and the Department of Legal Affairs retain concurrent
authority to defend title to sovereign submerged lands.6 ' Notably, the Act

prohibits the approval of regulatory permits (ERP and coastal construction)

point 1500 feet landward of the coastal construction control line and is administered by local
governments; § 161.053 regulates activities from the mean high water line landward to the
coastal construction control line; § 161.052 regulates activities within 50 feet of mean high
water in coastal areas with sandy beaches and no established coastal construction control line;
and § 161.041 regulates activities seaward of mean high water on sovereign lands.
61. Ch. 94-356, §§ 493, 501, 502, 1994 Fla. Laws at 2891, 2896-98, 2898-99 (to be
codified at FLA. STAT. §§ 253.52, 373.427, .4275).
62. See FLA. STAT. §§ 373.403-.4596 (1993).
63. Id. chs. 253, 258.
64. Id. ch. 161.
65. Ch. 94-356, §§ 485, 501, 1994 Fla. Laws at 2885-86, 2896-98 (to be codified at
FLA. STAT. §§ 161.055, 373.427). WMDs are allowed to keep chapter 253 application fees
if they process the joint application. However, lease revenues are retained by the DEP. See
also discussion infra part II.C.
66. Ch. 94-356, § 488, 1994 Fla. Laws at 2887-88 (to be codified at FLA. STAT. §
253.002). The DEP is not authorized to delegate its authority to assert or defend title to
sovereign submerged lands. This means any challenge to a sovereign submerged lands
decision, whether made by the DEP or WMDs, as delegatees, must be handled by the DEP.
67. Id. §§ 493, 501, 502, at 2891, 2896-98, 2898-99 (to be codified at FLA. STAT. §§
253.52, 373.427, .4275).
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where proprietary authorizations to use sovereign submerged lands have
been denied.68
Implementing the joint processing and decision making provisions,
chapter 94-356 spells out in some detail a consolidated process for those
decisions involving sovereign submerged lands that are both retained by the
Board of Trustees and delegated to either the DEP or the WMDs. 69 To
maintain the streamlined features for those actions retained by the Board of
Trustees, the legislation requires that a consolidated notice of proposed
agency action be provided within a ninety-day time frame, but extends the
time frame for final agency action so that the Board of Trustees can make
the decision on the sovereign submerged lands portion of the application and
can direct the secretary of the DEP or the WMD Governing Board to take
action."0 The Board of Trustees must consider the sovereign submerged
lands issues at its next regularly scheduled meeting for which notice may be
properly given."
In order to put into play the procedural streamlining, review for those
permits to be jointly processed will include several notable features. For
instance, information for all the permits will have to be submitted in order
for any one of the permits to be considered complete, and for the ninety-day
clock 2 to begin; criteria for all permits being jointly processed must be
met before any one permit can be issued; a single, consolidated order will
be issued, but it will include separate findings of fact, conclusions of law,
and rulings conceming each of the permit applications reviewed; and public
noticing requirements for receipt of permit applications and for proposed
agency action are revised to provide consistency among the different
agencies and permitting programs. 3
When an ERP and a coastal construction permit are jointly processed,
'
Again,
the permit authorization will be called a "Joint Coastal Permit."74

68. Id. §§ 485, 501, 502, at 2885-86, 2896-98, 2898-99 (to be codified at FLA. STAT.
§§ 161.055, 373.427, .4275).
69. See id. §§ 495-503, at 2892-2900 (to be codified in scattered sections of FLA. STAT.
chs. 253, 258, 270, 373).
70. Id. §§ 493, 501, 502, at 2891, 2896-98, 2898-99 (to be codified at FLA. STAT. §§
253.52, 373.427, .4755).
71. Ch. 94-356, §§ 493, 501, 502, 1994 Fla. Laws at 2891, 2896-98, 2898-99 (to be
codified at Fla. Stat. §§ 253.52, 373.427, .4755).
72. See FLA. STAT. § 120.60 (1993) (regarding the statutory time clock for review of
permit applications).
73. Ch. 94-356, §§ 501, 502, 1994 Fla. Laws at 2896-99 (to be codified at FLA. STAT.
§§ 373.427, .4275).
74. Id. § 485, at 2885-86 (to be codified at FLA. STAT. § 161.055).
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the denial of a permit under either program would now result in the denial
of the Joint Coastal Permit.75

C. Activity-Based Split of PermittingResponsibilities
With the consolidation of wetlands permitting under chapter 373 of the
FloridaStatutes, the question turns to which regulatory agency will exercise
this authority. The 1993 Act addressed this question by ratifying the
activity-based division of permitting responsibilities currently established in
pilot interagency operating agreements between the DEP and the WMDs.76
Affirming the division of permitting responsibilities between the DEP
and the WMDs, as set forth in the existing 1992 pilot agreements, the 1993
Act recognized that further changes would be forthcoming, and therefore
authorized the DEP and WMIDs to modify the existing division of permitting
responsibilities to achieve "greater efficiency" and to "avoid duplication."77
With certain minor changes, the new operating agreements78 divide the
permitting responsibilities79 of the agencies along the lines of the existing
agreements between the DEP and the WMDs. s° Under the new agreements, the DEP will issue environmental resource permits for the following
activities: solid waste management facilities;"' hazardous waste facili-

75. Id. § 501, at 2896-98 (to be codified at FLA. STAT. § 373.427).
76. Ch. 93-213, § 22, 1993 Fla. Laws at 2138-39 (codified at FLA. STAT. § 373.046
(1993)). Under the existing interagency operating agreements executed in 1992, DEP
generally handles permitting of solid waste, hazardous waste, wastewater treatment, mining,
and power plant facilities. WMDs conduct permitting for all other projects, including
residential and commercial development. Mennella et al., supra note 25, at 20.
77. Ch. 93-213, § 22, 1993 Fla. Laws at 2138-39 (codified at FLA. STAT. § 373.046
(1993)).
78. The new operating agreements, entitled "Operating Agreement Between the
Department of Environmental Protection and the South Florida Water Management District
Concerning Regulation Under Part IV of Chapter 373, Florida Statutes," are available upon
request from the regulation department of the South Florida Water Management District.
79. Responsibilities include the permitting ofmitigation banks and the issuance offormal
wetland determinations. Ch. 93-213, §§ 29, 31, 1993 Fla. Laws at 2143-44, 2149-50
(codified at FLA. STAT. §§ 373.4135, .421 (1993)).
80. However, permit-by-permit oversight by the DEP, previously established in the
operating agreements, was legislatively rescinded. The oversight provision in essence
conveyed absolute veto authority over any WMD decisions concerning wetland resource
permits. Mennella et al., supra note 25, at 20.
81. The DEP will not, however, issue permits for those facilities that qualify for
specified general permits set forth in rule 17-701.801 of the FloridaAdministrative Code.
See FLA. ADMrN. CODE ANN. r. 17-701.801 (1994).
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ties; 2 domestic wastewater treatment facilities;83 industrial wastewater
treatment facilities; 4 mining projects; 5 power plants;86 docking facilities;8 7 water management district projects;88 public works projects; 9

82. These are facilities required to obtain a permit pursuant to rule 17-730 ofthe Florida
AdministrativeCode, unless the facilities are incidental components of certain larger projects
for which a WMD has permitting responsibility under the operating agreement. Id. r. 17-730
(1994).
83. The DEP will not issue permits under certain circumstances involving irrigation with
reclaimed water and facilities which are part of certain larger projects. From the standpoint
of exceptions to permitting of domestic wastewater treatment facilities, the agreement
provides that a WMD must review permit applications for: 1) that part of a facility which
constitutes the application of reclaimed water to irrigate crops, golf courses, or other
landscapes; 2) that part of a facility which constitutes the application of reclaimed water to
rehydrate wetlands or to provide artificial recharge to reduce or mitigate drawdown impacts
due to well withdrawals; and 3) those facilities which address any of the requirements of
surface water management permitting criteria adopted pursuant to part IV of chapter 373 of
the Florida Statutes, through a system or activity which is not fully contained on the
domestic wastewater facility site, but which is part of a larger project for which the DEP
does not review and take final action on permit applications under the agreement.
84. These are facilities required to obtain a permit pursuant to rule 17-660 or 17-670 of
the FloridaAdministrative Code, except for facilities which are incidental components of
certain larger projects or that qualify for specified general permits. FLA. ADMIN. CODE ANN.
r. 17-660 (1990); id. r. 17-670 (1994). From the standpoint of exceptions to permitting of
industrial wastewater treatment facilities, the agreement provides that a WMD must review
permit applications for: facilities in which the industrial wastewater component is merely a
heating, ventilation, and air conditioning ("HVAC") cooling tower discharge, or other
industrial wastewater treatment facility, which is merely an incidental component of a project
for which the DEP does not review and take final action on permit applications under the
agreement; that part of a facility which constitutes the application of treated industrial
wastewater to irrigate crops or landscapes; and freshwater aquaculture facilities in which
alligators are not grown or held.
85. Projects include natural gas or petroleum exploration activities and facilities, and
product pipelines, except for borrow pits without on-site grading or sorting facilities.
86. Electrical distribution" and transmission lines, and other facilities related to the
production, transmission, or distribution of electricity which are not certified under §§
403.501-.539 the Florida Electrical Power Plant and Transmission Line Siting Act.
87. Docking facilities involving no associated adjacent development. These are
considered to be "stand alone" docking facilities. Otherwise, if associated with residential
or commercial development, the WMDs will have permitting authority.
88. In order to qualify, the project must either be constructed, operated, or maintained
by a water management district.
89. The state Public Works Program contains projects carried out by the Corps which
must be specifically authorized by congressional resolution or act, and funded as a separable
line item by Congress. All of the projects remain subject to permits required under part IV
of chapter 373, and chapters 253 and 403 of the FloridaStatutes. FLA. ADMIN. CODE ANN.
r. 17-26.001 (1990).
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coastal projects, proposed in whole or in part, seaward of the coastal
construction control lines, including beach nourishment projects and artificial
reefs ("joint coastal permit"); 9 navigational dredging conducted by governmental agencies, seaports, and single family dwelling units;9' and "open
water" projects such as ski jumps, navigational aids, boat ramps, ski slalom
courses, fish attractors, marine aquaculture, communication cables and lines,
temporary systems for commercial film production, high speed rail facilities,
and magnetic levitation demonstration projects. 92
Conversely, the WMVDs will conduct environmental resource permitting
for all other projects, which include virtually all residential, commercial, and
agricultural projects.93 Additionally, the WMDs are given authority to act
on any petitions for variances from the provisions of rules associated with
any environmental resource permitting conducted by the WMDs. 94
The rationale underlying the division of permitting responsibilities is
simple. A project should be able to secure all necessary permits from one
agency in one proceeding. Thus, rather than have one agency review a
proposed marina project, and another the associated residential development,
the agreements allow for one comprehensive, integrated permit review
process. The rationale explains why the DEP will be permitting most
industrial activities, since these activities usually require other types of
permits, such as air quality or hazardous waste, that are issued by the DEP.
From the standpoint of ecosystem protection, activity-based permitting
allows agencies to comprehensively review the potential impact of a project

90. Ch. 94-356, §§ 485, 501, 1994 Fla. Laws at 2885-86, 2896-98 (to be codified at
FLA. STAT. §§ 161.055, 373.427).

91. These include associated works such as piers, seawalls, and docks. Ch. 93-213, §
30, 1993 Fla. Laws at 2146 (codified at FLA. STAT. § 373.414 (1993)).
92. FLA. STAT. §§ 341.321-.386, 341.401-.422 (1993); ch. 93-213, 1993 Fla. Laws at
2129 (codified in scattered sections of FLA. STAT. chs. 253, 259,288, 367, 373,403 (1993)).
93. Modifications to existing permits will be processed by the agency that issued the
original permit. If a permit has been modified, the agency which issued the last modification
will issue future modification requests. However, modifications to surface water management
permits for solid waste management facilities, and for the expansion of existing mines, will
be processed by DEP regardless of whether a WMD issued the original permit. Ch. 93-213,
1993 Fla. Laws at 2129 (codified in scattered sections of FLA. STAT. chs. 253, 259, 367, 370,
373, 404 (1993)).
94. Id. § 30, at 2144-49 (codified at FLA. STAT. § 373.414 (1993)). The applicable
variance provisions are set forth in section 403.201 of the FloridaStatutes. FLA. STAT. §
403.201 (1993).
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on upland and wetland resources (contiguous and isolated), including
consideration of both water quality and quantity impacts.9"
D. Local Government Delegation
Local governments, which in many instances implement their own
regulatory programs, are provided an avenue in which to involve themselves
in statewide efforts to avoid regulatory duplication. To set the stage, the
1993 Act directs the DEP to adopt rules by no later than December 1, 1994,
to guide the participation of the counties, municipalities, and local pollution
control programs in a streamlined permitting system. A principle objective
of this delegation rulemaking effort is the development of procedures and
standards upon which DEP or WMD ERP program delegation determinations can be made. Other matters addressed by this rulemaking effort
include promulgation of provisions under which a delegated program may
have stricter environmental standards than the ERP program itself, and
provisions for the applicability of chapter 120 of the Florida Statutes to
local regulatory programs when the ERP program is delegated.96
Realizing that not all local governments may have the wherewithal to
implement the ERP program, the 1993 Act requires codification of
minimum standards concerning the financial, technical, and administrative
capabilities necessary for local governments to implement the ERP program,
as well as special provisions under which the ERP program may be
delegated to local programs serving populations of 50,000 or less. 7
For those local governments currently implementing their own wetland
regulatory program, the 1993 Act creates certain preemptive authority for
the ERP program. In two statutorily defined instances, an ERP can preempt
a local government permit. One instance is if mitigation required by a local
government cannot be "reconciled" with that required in the ERP. In such
a case, the ERP criteria will govern. Similarly, where activities for a project
occur in more than one local jurisdiction, and permitting conditions or
regulatory requirements imposed by a local government cannot be reconciled
with that of the ERP, the ERP again controls.9"

95. See FLA. STAT. § 403.913 (1993) (transferred to FLA. STAT. § 403.939), repealed
by ch. 93-213, § 46, 1993 Fla. Laws at 2157; id. §§ 373.413-.416 (1993).
96. Ch. 93-213, § 34, 1993 Fla. Laws at 2152 (codified at FLA. STAT. § 373.441
(1993)).
97. Id.
98. Id. § 30, at 2145 (codified at FLA. STAT. § 373.414 (1993)).
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Looking to address any remaining streamlining issues between state and
local agencies, the 1993 Act "demands that areas of regulatory duplication
between state and local permitting programs be identified and reconciled by
January 1, 1995." 99
III. STATEWIDE WETLAND DEFINITION AND DELINEATION
METHODOLOGY

Viewed as a major accomplishment, the 1993 Act provides a statutory
definition of wetlands to be used statewide by the DEP, WMDs, local
governments, and any other state, regional, or local governmental authority
needing to define wetlands or to develop a delineation methodology to
implement the definition.0 0 Wetlands are defined by the 1993 Act as
those areas that are inundated or saturated by surface water or ground
water at a frequency and a duration sufficient to support, and under
normal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soils. Soils present in wetlands generally
are classified as hydric or alluvial, or possess characteristics that are
associated with reducing soil conditions. The prevalent vegetation in
wetlands generally consists of facultative or obligate hydrophytic
macrophytes that are typically adapted to areas having soil conditions
described above. These species, due to morphological, physiological,
or reproductive adaptations, have the ability to grow, reproduce or
persist in aquatic environments or anaerobic soil conditions. Florida
wetlands generally include swamps, marshes, bayheads, bogs, cypress
domes and strands, sloughs, wet prairies, riverine swamps and marshes,
hydric seepage slopes, tidal marshes, mangrove swamps and other
similar areas. Florida wetlands generally do not include longleaf or
slash pine flatwoods with an understory dominated by saw palmet10
to. '
A. Development of the Methodology
Initially, the statutory wetland definition was used for the sole purpose
of rulemaking by the Environmental Regulation Commission ("ERC") 2

99. Id. § 34, at 2152-53 (codified at FLA. STAT. § 373.441 (1993)).
100. Id. § 31, at 2149-50 (codified at FLA. STAT. § 373.421 (1993)).
101. Ch. 93-213, § 21, 1993 Fla. Laws at 2138 (codified at FLA. STAT. § 373.019(17)
(1993)).
102. See FLA. STAT. § 20.225(7) (1993). The Environmental Regulation Commission

was created as part of the DEP. The Commission is composed of seven citizens of the state,
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to develop a statewide wetland delineation methodology. The delineation
methodology is the process by which agency staff demarcate the limit of
wetlands and other surface waters subject to regulation under the ERP
program." 3 Led by a status quo principle, the intent was to neither
expand nor restrict the geographic extent of surface water and wetland areas
currently regulated by the DEP and the WMDs.' 4
Before passage of the 1993 and 1994 Acts, each agency involved in the
business of wetlands regulation was left to its own devices in the development of a wetland definition and delineation methodology. This resulted in
each of the WMDs and the DEP utilizing their own methodologies.
Consequently, it was not uncommon for a piece of property under permit
review to have several differing wetland boundaries staked out by agencies,
depending on the agency making such determinations."0 5
Throughout 1993, the DEP and the WMDs met on numerous occasions
in an attempt to develop a proposed wetland delineation rule which
satisfactorily encompassed all of the existing agency wetland delineation
methodologies. This interagency work product became the basis of the
wetland delineation rule presented to the ERC. Regulated interest groups,
operating under a newly formed coalition, proposed a comprehensive rewrite
of the proposed agency draft rules. Most, but not all, of the changes
proposed by the coalition were not considered or adopted by the ERC.
Those rule provisions not considered or adopted by the ERC were later
06
proposed by this same group to the legislature for its consideration.
The new delineation rule, developed in cooperation with the WMDs,
was adopted by the ERC on January 13, 1994. Based upon the ERC
adopted rule, the House Natural Resources Committee crafted a committee
bill that ultimately resulted in ratification of the rule.'0 7 However,

appointed by the governor, subject to confirmation by the Senate.
103. Ch. 93-213, § 31, 1993 Fla. Laws at 2149-50 (codified at FLA. STAT. § 373.421
(1993)).
104. Interview with Janet Llewellyn, supra note 54.
105. Id.; see FLA. STAT. § 403.817 (1993) (the wetland vegetative index ratified by FLA.
STAT. § 403.8171 (Supp. 1984)); FLA. ADMIN. CODE ANN. r. 40E-4.091 (1994) (incorporat-

ing by

reference SOUTH FLA. WATER MANAGEMENT DIST., BASIS OF REVIEW FOR SURFACE
WATER MANAGEMENT PERMIT APPLICATIONS 7 app. (1994)).

106. See Memorandum from Terrie Bates, Director ofthe Natural Resource Management
Division, South Florida Water Management District, to Cathy Vogel, Director, Office of
Government & Public Affairs I (Jan. 21, 1994) [hereinafter Bates Memorandum] (on file
with author) (discussing the proposed wetland delineation rule).
107. Ch. 94-122, § 1, 1994 Fla. Laws at 662-69 (to be codified at FLA. STAT. §
373.4211).
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regulated interest groups exhibited concerns over the proposed delineation
rule. Considerable debate ensued during the 1994 legislative session
between the agencies, environmental organizations, and regulated interest
groups.
Once the legislature began consideration of the bill, another series of
interagency meetings ensued, and this time included representatives of the
business coalition.
With House Natural Resources Committee staff
assistance, a "consensus" rule was ultimately adopted by the legislature." 8
The 1994 Act served as the vehicle for legislative ratification of the wetland
delineation methodology jointly developed by the DEP and the WMDs. °9
Among other things, the 1994 Act modified, deleted, and added language
to the wetland delineation methodology rule," 0 which was adopted by the
ERC in January 1994."' It should be noted that future amendments to the
wetland methodology rule must be referred to the legislature "for their
consideration and referral to the appropriate committees.1' 12 Accordingly,
future rule amendments will not become effective until "approval by act of
the legislature......

B. The Rules
The ratified rule provides for five mutually exclusive methodologies or
"tests" that agencies are permitted to utilize when asserting wetland
jurisdiction. It also deletes or reclassifies approximately 125 plant species
from the vegetative index previously utilized by the DEP." 4 Failing any
one of the tests will result in the land under consideration being classified
as a wetland.
The first test under the 1994 Act is the application of the definition of
"wetland" prescribed by rule 17-340.200(19) of the FloridaAdministrative
Code. If the application of the definition does not determine the boundaries,
then the regulating agency may use the other tests. The definition refers to
characteristics which are visible without significant on-site work. It will be

108. Ch. 93-213, § 31, 1993 Fla. Laws at 2149-50 (codified at FLA. STAT. § 373.4211
(1993)).
109. Ch. 94-122, § 1, 1994 Fla. Laws at 662-69 (to be codified at FLA. STAT. §
373.4211).
110. FLA. ADMIN. CODE ANN. ch. 17-340 (1994).
111. Id.
112. Ch. 94-122, § 1, 1994 Fla. Laws at 669 (to be codified at FLA. STAT. § 373.4211).
113. Id.
114. Ch. 93-213, § 31, 1993 Fla. Laws at 2149-50 (codified at FLA. STAT. § 373.421
(1993)).
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helpful only where a distinct wetland/upland line is readily apparent, or if
there is any dispute as to the classification.' 15
The second and third tests deal with the percentage of vegetative cover
constituted by certain types of listed species.' 6 If the appropriate mix is
found, then the regulating agency need only demonstrate the presence of
certain soils, or that one or more "hydrologic indicators" are present, which
indicate inundation and saturation (or indications of a mechanical disturbance, where an agency can show that, but for the mixing, hydrologic
indicators would have been associated with the site). Hydrologic indicators
are defined by the 1994 Act as thirteen separate physical characteristics,
such as elevated lichen lines or water marks, which may indicate saturation
or inundation. Under this third test, agencies will be permitted to use aerial
photography, remnant vegetation, topographical information, and other
reliable data to assert where the wetland delineation should be made, on the
presumption that the disturbance did not occur.
However, wetland
jurisdiction cannot be asserted where regional or site specific hydrologic
alterations have occurred so as to render the property no longer subject to
inundation or saturation frequencies, or duration, as required by the statutory
7
wetland definition."
The fourth test provides that in areas which exhibit "undrained hydric
soils,""' and which are not pine flatwoods or improved pastures,"19 the
presence of certain named soil types is enough evidence to designate the

115. FLA. ADMIN. CODE ANN. r. 17-340.300(2)(e) (1994); see also FLA. STAT. §
373.019(17) (1993).
116. The tests are set out in rules 17-340.300(2) and 17-340.300(3) of the Florida
Administrative Code. One test requires a finding that the areal extent of obligate species
exceed that of upland species. The other requires the areal extent of obligate and facultative
wet species in combination, or separately, comprise more than 80% of all plants, excluding
facultative plants altogether. The danger here is that facultative wet plants (which may be
found on uplands one-third of the time) and facultative plants (which are equally likely to
be found on both uplands and wetlands) may dominate an area, such as a disturbed area,
resulting in an unjustified wetland classification.
117. FLA. ADMIN. CODE ANN. r. 17.340.300(2)(e) (1994); see also FLA. STAT. §
373.019(17) (1993).
118. As defined by the Soil Conservation Service, "undrained hydric soils" are all hydric
soils which are not artificially drained. The definition is broad enough to include situations
in which the water table has been lowered by off-site pumping.
119. "Pine flatwoods" and "improved pastures" are defined in rule 17-340.300(c)(4) of
the FloridaAdministrativeCode, by a short narrative which includes some characteristics of
each type of plant community. Given the definitions, the boundaries of these communities
are subject to interpretation and will be difficult to locate.
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area as a wetland. 2 ' The soil types are defined by the United States
Department of Agriculture-Soil Conservation Service. Obviously, this is
a single factor test, based solely upon soils. Soils are subject to interpretation, and may exhibit characteristics of more than one type.
The fifth test prescribes that an area is a wetland if one or more of the
hydrologic indicators is present, the area has hydric soil, and "reasonable
and saturation are present such
scientific judgment" indicates that inundation
12 1
that it meets the definition of a wetland.
The 1994 rule abandons a long time evidentiary test and creates a new
standard: "reasonable scientific judgment." The new phrase is used
throughout the Act as a description of the required standard of proof, but is
not defined. The legislature substituted this phrase every time the ERC rule
required a "preponderance of the evidence." It is unclear what new level of
proof, if any, this new standard will require.
Creating preemptive powers for the methodology rule, the 1994 Act
establishes that a wetland delineation, established pursuant to either a formal
or a permit (where the delineation is fieldwetland determination
verified and specifically approved) issued by either the DEP or a WMD,
"shall be binding on all other governmental entities for the duration of the
23
formal determination or permit.'
IV. MITIGATION BANKING
Concurrent with the development of wetlands regulatory programs has
been the evolution of the concept of wetland mitigation. While the federal
use of the term "mitigation" also includes avoiding the impact altogether, or
minimizing the impact, mitigation is most commonly defined as the
restoration, creation, or enhancement of wetlands to compensate for
permitted wetland losses. 24 The use of uplands as part of a comprehensive mitigation plan to offset wetland impacts, particularly impacts to

120. FLA. ADMIN. CODE ANN. r. 17-340.300(c) (1994).
121. Id. r. 17-340.300(f).
122. Ch. 94-122, § 6, 1994 Fla. Laws at 676-78 (to be codified at FLA. STAT. §
373.421).

123. Id. at 676.
124. Roy R. Lewis III, Creationand Restorationof CoastalPlain Wetlands in Florida,
in WETLANDS AND RESTORATION: THE STATUS OF THE SCIENCE 73 (Jon A. Kusler & Mary

E.Kentula eds., 1990).
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previously degraded wetland systems, is a newly emerging mitigation
25
trend.
State agencies in Florida have issued permits requiring mitigation since
1979; however, it was not until the passage of the Warren S. Henderson Act
in 1984 that mitigation became a routinely used regulatory tool. 2 6 Both
internal and independent evaluations of permitted mitigation within the state
reveal that substantial percentages of required mitigation projects have never
27
been constructed or are not in compliance with permit requirements.
Where mitigation was implemented, reported ecological success rates for
wetland creation range from 12% in freshwater systems to 45% in tidal
systems."' One study reported that 59% of the wetland creation projects
demonstrated the potential to succeed as functioning wetlands with at least
moderate wildlife value, even though less than 20% of the projects met the
success criteria specified in the permit.2 9 Summaries of mitigation
evaluation studies conducted elsewhere confirm that the relatively poor
success rates reported in Florida are indicative of those found throughout the
130
country.
The reasons for the frequent failure of wetland mitigation projects vary.
However, some common themes have arisen. First, mitigation efforts in the
past have been more art than science, with permittees attempting to recreate
the landscape of a wetland rather than the ecological functions of a wetland.
Permittees who are required to implement mitigation may be experts at
building residential subdivisions, highways, or shopping centers, yet do not
know how to successfully mitigate the wetland impacts associated with those
developments. Furthermore, environmental agencies have lacked both the
necessary staff and expertise to adequately monitor the design, construction,

125. Ch. 93-213, § 29, 1993 Fla. Laws at 2143-44 (codified at FLA. STAT. § 373.4135
(1993)); see also id. §§ 21, 31, at 2137-38, 2149-50 (codified at FLA. STAT. §§ 373.019-.421
(1993)); Bates Memorandum, supra note 106, at 1.
126. FLORIDA DEP'T OF ENVTL. REGULATION, REPORT ON THE EFFECTIVENESS OF
PERMITTED MITIGATION 1

(1991) [hereinafter

127. KEVIN ERWIN, SOUTH

DEP'T OF ENVTL. REGULATION REPORT].

FLA. WATER MANAGEMENT DIST., I AN EVALUATION OF

WETLAND MITIGATION IN THE SOUTH FLORIDA WATER MANAGEMENT DISTRICT 3-4

(1991);

ST. JOHNS RIVER WATER MANAGEMENT DIST., STATUS REPORT ON THE ASSESSMENT OF

WETLAND CREATION FOR MITIGATION IN THE SJRWMD 12 (1992) [hereinafter ST. JOHNS
RIVER STATUS REPORT]; DEP'T OF ENVTL. REGULATION REPORT, supra note 126, at 1-3.
128. Ann Redmond, How Successful is Mitigation?, 14 NAT'L WETLANDS NEWSL.

(Envtl. L. Inst., Washington, D.C.), Jan.-Feb. 1983, at 5.
129. ST. JOHNS RIVER STATUS REPORT, supra note 127, at 18-19.
130. Millicent Quammen, Measuring the Success of Wetlands Mitigation, 8 NAT'L
WETLANDS NEWSL. (Envtl. L. Inst., Washington, D.C.), Sept./Oct. 1986, at 6.
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and maintenance of these wetlands mitigation projects. Finally, once the
mitigation project is completed by the developer, care of the project is
usually turned over to a property owners association, which lacks both the
technical know-how and motivation to manage and protect the wetland
area. 13'

Mitigation banking is an idea first developed in the early 1980s by the
United States Fish and Wildlife Service as a measure to make wetland
mitigation more successful, while reducing costs to the developers.
Although the merits of mitigation banking are still being debated, it is
increasing in popularity. In the report, Wetland Mitigation Banking,
prepared by the Environmental Law Institute, the concept behind mitigation
banking is aptly described as being
based upon the possibility that it [mitigation banking] may provide
greater ecological benefits than onsite, project-specific mitigation.
Because banking mitigates for numerous individual wetland conversions,
compensation sites are likely to be larger and more likely to be viable
hydrologically and biologically. In addition, banked compensation
wetlands can achieve functional success in advance of the wetland
conversions for which they are to mitigate; and they can be continuously monitored and managed to assure the production of the wetland
functions at issue. Wetland mitigation banking offers potential
efficiencies and economies of scale, and may offer continuing professional wetland management rather than ad hoc management by the
development entity.'
Even though the concept of mitigation banking has been examined in
the past, there has been no adoption of a comprehensive policy or rules on
Needless to say, there existed no regulatory
the subject in Florida.'
framework to ensure consistency among the agencies. Each agency handled
mitigation banking proposals on a case-by-case basis.

131. ERWIN, supranote 127, at 81; see ch. 93-213, § 29, 1993 Fla. Laws at 2143-44
(codified at FLA. STAT. § 373.4135 (1993)).
132. ENVIRONMENTAL L. INST., WETLAND MITIGATION BANKING 1 (1993) [hereinafter
MITIGATION BANKING REPORT].
133. See ch. 93-213, § 29, 1993 Fla. Laws at 2143-44 (codified at FLA. STAT. §

373.4135 (1993)). In 1990, the ERC established the Mitigation Banking Task Force to
consider mitigation banking concepts and provide recommendations to the ERC to establish

such a program in Florida.
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A. Statutory Mandate
Responding to the call for mitigation banking, section 29 of the 1993
Act directed the DEP and the WMDs to participate in and encourage the
establishment of private and public regional mitigation banks.'3 4 This
directive manifested itself through the promulgation of rules by the DEP and
the St. Johns River, Southwest Florida, and South Florida Water Management Districts. 35 Mitigation banking is not defined in the 1993 Act, but
has been generally described as a system in which the creation, enhancement, restoration, or preservation of wetlands is recognized by a regulatory
agency as generating compensation
credits allowing for future development
36
of other wetland sites.1
In January 1994, the DEP and the three largest WMDs adopted final
rules governing the establishment and use of mitigation banks in conformance with the statutory mandate. Among other things, the banking rules
address circumstances in which mitigation banking is appropriate or
desirable; a framework for determining the value of a mitigation bank
through issuance of credits; measures required to ensure the long-term
management and protection of mitigation banks; criteria for the withdrawal
of mitigation credits by projects within or outside the regional watershed
where the bank is located; and criteria governing
the contribution of funds
37
bank.
mitigation
approved
an
to
or land
Envisioning both public and private entrepreneurial mitigation banks,
the 1993 Act called for, and the adopted mitigation banking rule establishes,
provisions concerning the establishment of mitigation banks by governmental, nonprofit, or for profit private entities. Requirements to ensure the
financial responsibility of nongovernmental entities proposing to develop
mitigation banks and criteria allowing the withdrawal of credits by parties
3
other than the party creating the bank are also addressed. 1

134.
135.
136.
137.
(codified
138.
(1993)).

See id. § 29, at 2143-44 (codified at FLA. STAT. § 373.4135 (1993)).
FLA. ADMIN. CODE ANN. r. 17-342 (1994); see also sources cited infra note 138.
MITIGATION BANKING REPORT, supra note 132, at 3.
Fumero, supra note 26, at 64 (citing ch. 93-213, § 29, 1993 Fla. Laws at 2143-44
at FLA. STAT. § 373.4135 (1993))).
Ch. 93-213, § 29, 1993 Fla. Laws at 2143-44 (codified at FLA. STAT. § 373.4135
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B. The Rules
At the outset, it is important to note that the rules provide that use of
a mitigation bank is not always appropriate. Only when on-site mitigation
is determined not to have comparable long-term viability and the bank itself
would improve "ecological value" more than on-site mitigation, will a
person be entitled to utilize a mitigation bank to satisfy regulatory mitigation
requirements. These criteria are expressed in more detail in the rule with
the goal of ensuring that the feasibility of using on-site mitigation is fully
explored prior to use of a mitigation bank.' 39
Two new types of permits are created by the rule: mitigation bank
permits and mitigation bank conceptual approvals. 4 The mitigation bank
permit will authorize the construction, establishment, perpetual operation,
and sale of mitigation credits by private and public entities, including the
DEP and the WMDs. The mitigation bank conceptual approval, while not
authorizing any construction or issuance of credits, estimates the legal and
financial requirements necessary for the mitigation bank, as well as potential
mitigation credits to be awarded based on a particular proposal.' 4 '
Any person or entity proposing to establish and operate a mitigation
bank in Florida must apply for a mitigation bank permit from either the
DEP or the appropriate WMD. Like other regulatory permits, mitigation
bank permit applications are processed in accordance with the time frames

139. FLA. ADMIN. CODE ANN. r. 17-342 (1994). The mitigation banking rules adopted
by the DEP and the five WMDs are substantially similar. Therefore, citation shall be to the
DEP rules only. For further reference, the mitigation banking rules of the South Florida
Water Management District can be found in FLA. ADMIN. CODE ANN. r. 40E-4.091 (1994)
(incorporating by reference SOUTH FLA. WATER MANAGEMENT DIST., BASIS OF REVIEW FOR
SURFACE WATER MANAGEMENT PERMIT APPLICATIONS 8 app. (1994)); those of the

Southwest Florida Water Management District in FLA. ADMIN. CODE ANN. r. 40D-4.091
(1994) (incorporating by reference SOUTHWEST FLA. WATER MANAGEMENT DIST., BASIS OF
REVIEW FOR SURFACE WATER MANAGEMENT PERMIT APPLICATIONS 6 app. (1994)); those

of the St. Johns River Water Management District in FLA. ADMIN. CODE ANN. r. 40C-4.091
(1994) (incorporating by reference ST. JOHNS RIVER WATER MANAGEMENT DIST.,
APPLICANT'S HANDBOOK: MANAGEMENT AND STORAGE OF SURFACE WATERS § 16.1.6
(1994)); those of the Suwannee River Water Management District in FLA. ADMIN. CODE
ANN. r. 40B-1.106 (1994); and those of the Northwest Water Management District in FLA.
ADMIN. CODE ANN. r. 40A-1.003 (1991).
140. FLA. ADMIN. CODE ANN. r. 17-342 (1994).

141. Id. r. 17-342.750.
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and procedures set forth in chapter 120 of the FloridaStatutes.4 ' Criteria
objectives set forth in the rule specify that a proposed mitigation bank must
(a) improve ecological conditions of the regional watershed;
(b) provide viable and sustainable ecological and hydrological functions
for the proposed mitigation service area;
(c) be effectively managed in the long term;
(d) not destroy areas with high ecological value;
(e) achieve mitigation success; and
(f) be adjacent to lands which will not adversely affect the long-term
viability of the Mitigation Bank due to unsuitable land uses or conditions.'43
The basic informational requirements include: a description of the
location of the proposed mitigation bank, including aerial photography; a
description of the "ecological significance" of the mitigation bank to the
regional watershed; an assessment of current site conditions, including
hydrologic, topographic, and vegetative information; construction plans for
the proposed restoration, enhancement or creation activities, including
monitoring and long term management plans; and a detailed assessment of
the anticipated improvement to ambient ecological conditions.'
This
includes a description of anticipated fish and wildlife habitat improvement;
"[e]vidence of sufficient legal or equitable interest in the property;" and
documentation of financial responsibility mechanisms.' 45
1. Mitigation Credit System
As defined by the rule, a mitigation credit is "a unit of measure which
represents the increase in ecological value [of wetlands] resulting from
restoration, enhancement, preservation, or creation activities.' 46
A
significant piece of the application review process involves assignment of
the number of mitigation credits which can be realized through successful
establishment and operation of the proposed mitigation bank. In some cases,
the number of credits assigned by the permit is determinative of the
financial viability of the mitigation bank. 147 Generally, mitigation credits

142.
143.
144.
145.
146.
147.

Id. r. 17-342.450.
Id. r. 17-342.400.
Id. r. 17-342.450.
FLA. ADMIN. CODE ANN. r. 17-342.450 (1994).
Id. r. 17-342.200(5).
Id. r. 17-342.470.
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may be withdrawn prior to a mitigation bank meeting all the performance
criteria specified in the permit. The number of mitigation credits which can
be withdrawn at various times during the establishment and operation of the
mitigation bank, along with the schedule for release of such credits, is set
forth in the mitigation bank permit. It should be noted that a mitigation
bank will be credited with its maximum number of mitigation credits only
48
after meeting the mitigation success criteria specified in the permit.'
However, in most instances, once a conservation easement is rendered over
the property, a certain percentage of credits will be able to be released at
that time and thereafter sold by the banker.'49
If at any time the banker is not in "material compliance" with the terms
and conditions of the mitigation bank permit, no mitigation credits may be
withdrawn and sold to third parties. Upon compliance with the permit,
mitigation credits can again be available for withdrawal and sale. 50
2. Mitigation Service Area
Another significant aspect of the permit review process involves the
establishment of a mitigation service area ("MSA") for the proposed
mitigation bank. An MSA is the geographic area within which mitigation
credits from a mitigation bank may be used to offset adverse resource
impacts from activities or projects regulated by statute. 5 I Credits may
only be withdrawn to offset adverse impacts in a designated MSA. 52 For
the most part, the extent of the MSA will depend on whether adverse
impacts within the MSA can be "adequately" offset by the mitigation bank.
The rule recognizes that the MSA of different mitigation banks may overlap,53
especially when such banks are in geographic proximity to each other.
At times, this rule allows for competition in the sale of credits among
mitigation banks.
3. Financial Responsibility
To ensure a mitigation bank is constructed and operated in conformance with the permit, the rule specifies several financial responsibility
mechanisms to be provided by a banker. Financial responsibility has two

148. Id. r. 17-342.470(4).
149. Id. r. 17-342.470(5).
150.

151.

152.

FLA. ADMIN. CODE ANN. r. 17-342.470(6) (1994).
FLA. STAT. §§ 373.403-.4596 (1993).
FLA. ADMIN. CODE ANN. r. 17-342.600(1) (1994).

153. See id. r. 17-342.600(3).
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distinct components. A banker must provide financial responsibility for the
construction phase and the operation/long-term maintenance phase of the life
of a mitigation bank. Broadly stated, financial responsibility for the
construction phase of the mitigation bank may be established through
"guarantee bonds, performance bonds, insurance certificates, irrevocable
letters of credit, trust fund agreements, or securities."' 54 For the operation
phase, a banker must establish a trust fund agreement specifically geared
towards long term, and in some cases, perpetual management of the
mitigation bank.'55
4. DEP and WMD Mitigation Banks
The DEP or a WMD may construct, operate, manage, and maintain a
mitigation bank after obtaining a mitigation bank permit. DEP mitigation
banks are permitted by the appropriate WMD, while WMD mitigation banks
are permitted by the DEP. Banks proposed by the DEP or a WMD must
meet the same technical review criteria as any other permit applicant.
However, in the areas of land acquisition and financial responsibility, the
rule imposes different requirements on DEP and WMD mitigation banks for
the purpose of allowing greater flexibility.'56
In order to establish a mitigation bank, the DEP or WMD must either
submit a mitigation bank plan, identifying one or more parcels of land to be
acquired as a mitigation site, or a plan identifying one or more parcels of
land in which the DEP or WMD already has a legal or equitable interest.'57 As to financial responsibility, a portion of funds contributed to a
DEP or WMD mitigation bank from the sale of credits must be dedicated,
in some binding fashion, for the construction and implementation of the
mitigation bank itself. A portion of the funds must also be dedicated for the
long-term management of the bank. Funds derived from the sale of
mitigation credits, which are not necessary for the construction, establishment, and long-term management of a DEP or WMD mitigation bank, can
be utilized for the establishment of other DEP or WMD mitigation banks,
or for expansion of other DEP or WMD land acquisition or environmental
restoration projects. 58

154.
155.
156.
157.
158.

Id. r. 17-342.700(4)(b).
See id. r. 17-342.700.
Id.
See FLA. ADMIN. CODE ANN. r. 17-342.700 (1994).
Id.
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V. MERGER OF THE FORMER DEPARTMENTS
OF ENVIRONMENTAL REGULATION
AND NATURAL RESOURCES
In 1975, the last major state environmental agency reorganization
occurred when the Trustees of the Internal Improvement Trust Fund was
dissolved as an agency and selected functions were transferred to the
Department of Natural Resources ("DNR"), or to the then-new Department
of Environmental Regulation ("DER"). At the time, the DER was to be the
state's environmental permitting agency, while the DNR's major function
would be aimed at natural resources and land management. In practice, this
organizational restructuring did not create an absolute distinction between
the missions of the two agencies, especially as it related to the permitting
or authorization for use of wetlands and submerged lands. "Because of
overlap between several program areas, [both] authorization from the DNR
and a permit from the DER often were required for the same project."' 59
After the 1975 reorganization, the DNR continued to operate several
programs that were somewhat regulatory, or that combined various aspects
of management, research, and regulation. The programs included, for
example, management of sovereign submerged lands and aquatic preserves,
research regarding marine resources and aquatic plant management, as well
as management of protected species, such as the manatee, or of marine
habitats such as for shellfish. 60
During this same period, the DER functioned as Florida's primary
environmental permitting agency. With the creation and full operation of
the WMDs,"6 ' as well as the transfer of the coastal management program
to the Department of Community Affairs ("DCA"), a DEP report to the
legislature found that
the DER was generally divested of management-oriented programs and
was set up as primarily a regulatory agency.
Over time, however, the functional lines between [the] two
agencies became increasingly blurred. DER was assigned management
responsibilities, and DNR increasingly picked up regulatory functions.
This blurring of the lines led to confusion on the part of [both] the

159.

DEPARTMENT OF ENvTL. PROTECTION, REPORTTO TIE LEGISLATURE OF 1993 ON

THE CREATION OF THE DEPARTMENT OF ENVIRONMENTAL PROTECTION

6 (1993) [hereinafter

DEP REPORT TO LEGISLATURE].

160. Id.at 7.
161. See supra note 14.
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general public and regulated interests, and increased [the level of]
inefficiency, due to the inherent duplication and overlapping jurisdiction
between [the] agencies. This confusion has increased as program
responsibilities have improved.'62
According to the report, the 1993 Act's "creation of the Department of
Environmental Protection brought about a merger of all the major environmental management and permitting functions in Florida-a move that will
result in . . . [improved intergovernmental] coordination and increased

resource protection.
In 1994, the legislature revisited the 1993 Act' 6
by establishing the organizational structure of the DEP. 65 It provided for
appointment by the secretary of two deputy secretaries and an executive
coordinator for ecosystems management. The executive coordinator is
responsible for coordinating ecosystem management policy for the DEP.
The legislature further established nine divisions within the DEP: the
Division of Administrative and Technical Services; the Division of Air
Resource Management; the Division of Water Facilities; the Division of Law
Enforcement; the Division of Marine Resources; the Division of Waste
Management; the Division of Recreation and Parks; the Division of State
Lands; and the Division of Environmental Resource Permitting (formerly
Division of Water Management)) 66 The newly aligned divisions within
the DEP not only mirror developing programs, such as the ERP program,
but also reflect emerging priorities for the DEP. Formation of a division
devoted entirely to law enforcement signals growing emphasis in Florida,
and nationwide, on criminal prosecution of environmental crimes.
VI. APPEALS TO THE GOVERNOR AND CABINET

A. The FloridaLand and Water Adjudicatory Commission
Unique in many respects, the governor and cabinet in Florida wear
many hats. As the holder of title to all sovereign lands in Florida, the
governor and cabinet sit as the Board of Trustees. Under certain circum-

162. DEP
163.
164.
chs. 253,
165.
20.255).
of waste
166.

REPORT TO THE LEGISLATURE, supranote 159, at 7.
Id.
Ch.93-213, 1993 Fla. Laws at 2129 (codified in scattered sections of FLA. STAT.
259, 367, 370, 373, 403 (1993)).
Ch. 94-356, § 1, 1994 Fla. Laws at 2625-28 (to be codified at FLA. STAT. §
The DEP encompasses six administrative districts that carry out regulatory matters
management, water facilities, wetlands, and air resources.
Id.
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stances, the governor and cabinet sit as an appellate tribunal of sorts in
reviewing appeals taken of agency action. One manifestation of this
involves the governor and cabinet sitting as the Florida Land and Water
Adjudicatory Commission ("FLWAC"). Recent history has shown that
FLWAC can have a significant and far-reaching impact on environmental
regulatory policy in Florida.167 At present, FLWAC has the authority to
16 9
review1 68 any order, including permit decisions or rules of a WMD.
DEP permit decisions, however, are not currently subject to FLWAC's review. 70 The 1993 Act, while expanding the FLWAC jurisdiction to
include DEP permit decisions, also narrows both standing to appeal and the
criteria for a project to qualify for review.'
To appeal a permit decision to FLWAC, one must have been a "party
to the proceeding below" as defined by the 1993 Act. 172 Simply put,
under the 1993 Act, a person cannot gain standing to appeal unless he
submitted testimony addressing substantive concerns to the permitting
agency prior to issuance of the permit. Although this limitation is viewed
as a narrowing of standing, it does not apply to the DEP if it decides to
appeal a WMD decision to FLWAC. 7 3
The 1993 Act limits the criteria by which a project may qualify for
review by providing that four members. of FLWAC must affirmatively
determine that the activity authorized by the agency order would "substan-74
tially affect natural resources of statewide or regional significance."'
Review may also be accepted if four members of FLWAC determine that
the agency order "raises issues of policy, statutory interpretation, or rule
interpretation that have regional or statewide significance from the
standpoint of agency precedent.' 7 With the legislative ratification of the
statewide wetland delineation methodology required by the 1993 Act,
FLWAC appellate jurisdiction now includes DEP and local government

167. Sierra Club v. St. Johns River Water Management Dist., 92 Envtl. & Land Use
Admin. L. Rep. 131 (FLWAC 1992).
168. FLA. STAT. § 373.114(1) (1993).
169. For purposes of FLWAC review, the terms "permit" and "order" are used
interchangeably.
170. Coastal Envtl. Soc'y, Inc. v. Trail Ridge Landfill, Inc., 14 Fla. Admin. L. Rep.
129, 131 (1992).
171. Ch. 93-213, § 26, 1993 Fla. Laws at 2141-42 (codified at FLA. STAT. § 373.114(1)

(1993)).
172.
173.
174.
175.

Id.
Id.
Id. at 2142.
Id. at 2141.
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permit decisions, pursuant to the ERP program.' 7 6 Such an expanded
jurisdiction may pave the way for consistent, statewide policy setting.
B. ConsolidatedAppeals Process
Pursuant to chapter 94-356 of the Laws of Florida,review of consolidated orders rendered by the governor and cabinet will also be consolidated,
and the standard of review will be expanded to include the legal authorities
and technical requirements of all the programs being concurrently processed.' 77 For applications that include delegated sovereign submerged
lands activities, the governor and cabinet review procedures, set forth in
section 373.114(1) of the Florida Statutes, are broadened to include
additional provisions and exceptions associated with the programs under
review. 17 1 In those instances where an appeal is taken of an application
involving a sovereign submerged lands and, either an ERP or coastal
construction authorization, the governor and cabinet sit concurrently as the
FLWAC and the Board of Trustees. 179 Review may also be initiated by
the governor or any member of the cabinet, and only one member's
approval is required to accept review. However, the development activity
subject to review will not have to meet the regional or statewide significance
criteria which currently exists in chapter 373.180
The scope of remedies available to the governor and cabinet are
expansive. If the governor and cabinet determine that approval to use
sovereign submerged lands is not consistent with the provisions of chapters
253 or 258 of the FloridaStatutes, any other permit authorization granted
by the consolidated order can be rescinded or modified, or the proceeding
can be remanded to the agency which reviewed the applications, for further
action. For example, if a multi-use residential/marina project fails to qualify
for its sovereign submerged lands authorization, such as that needed for
placement of docking facilities over sovereign submerged lands, the
associated upland residential portion of the project, which would require an
ERP, could be denied.''

176. Ch. 93-213, § 26, 1993 Fla. Laws at 2141-42 (codified at FLA. STAT. § 373.114
(1993)).
177. Ch. 94-356, § 502, 1994 Fla. Laws at 2898-99 (to be codified at FLA. STAT. §
373.4275).
178. Id.
179. Id.
180. Id.
181. Id.
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VII.

STATE ASSUMPTION OF FEDERAL WETLANDS PROGRAM

A. Scope of FederalRegulation
The Clean Water Act ("CWA") is a comprehensive water quality statute
that represents Congress's effort to "restore and maintain the chemical,
physical and biological integrity of the nation's waters."' 8 2 The CWA's
section 404 permit program regulates the discharge of dredged or fill
material into navigable waters of the United States and their adjacent
wetlands. It does not regulate "nondischarge-related" activities such as
draining, dredging, or clearing of vegetation unless such activities also
involve the placement of fill material into navigable waters and adjacent
wetlands.
The program is jointly administered and enforced by the Corps and the
United States Environmental Protection Agency ("EPA"). Under this joint
administration, the Corps issues permits by applying the EPA's detailed
environmental criteria known as the section 404(b)(1) guidelines. Under
section 404(c), the EPA may potentially exercise veto authority over
"unacceptable adverse effects" on certain specified resource uses. The
United States Fish and Wildlife Service, the National Marine Fisheries
Service, and other federal agencies concerned with various natural resources
also play significant roles in the section 404 permit program, as do the
states, all of which must issue certifications that proposed discharges will
not violate state water quality standards. 3 In order to simplify the
permitting process, without diminishing the level of protection, the DEP
began a process in 1992 to assume the state 404 Program. 4 The CWA
spells out the process for assumption.'85
182. 33 U.S.C. § 1251 (1988); see also supra note 20.
183. Clean Water Act, ch. 404, 86 Stat. 816 (1987) (codified as amended at 33 U.S.C.
§§ 1251-1376 (1988)).
184. PHOENIX ENVTL. GROUP, INC. ET AL., PROPOSAL FOR ASSUMPTION OF THE CORPS
OF ENGINEERS PERMITTING PROGRAM UNDER SECTION 404 OF THE CLEAN WATER ACT BY
THE STATE OF FLORIDA DEPARTMENT OF ENVIRONMENTAL REGULATION 8-9 (1992)
[hereinafter PHOENIX ENVTL. GROUP] (on file with author).
185.
Section 404(g)(1) of the CWA outlines the general proposition that states may
assume the Section 404 program. However, this ability to assume has a
significant limitation. The explicit language of Section 404(g)(1) prohibits the
assumption of the program for: waters which are presently used, or are
susceptible to use in their natural condition or by reasonable improvement as a
means to transport interstate or foreign commerce shoreward to their ordinary
high water mark, including all waters which are subject to the ebb and flow of
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B. The Next Step
The next significant step toward vertical integration of wetland
permitting in Florida involves "assumption" of the federal section 404
regulatory program administered by the Corps.' 86 Assumption is the
process by which the EPA reviews state programs to determine whether they
meet certain minimum standards. If accepted by the EPA, assumption
allows for use of the federally approved state procedures and regulations.""
Through the 1994 Act, the legislature expressly found
it to be in the best interests of the citizens of Florida to continue the
streamlining of wetlands and surface water permitting in Florida by
eliminating the duplication of the regulatory programs under Part IV of
chapter 373, Florida Statutes, and s. 404 of the Clean Water Act, as
amended ...

.88

In keeping with this legislative finding, the 1994 Act requests that the
governor, in consultation with the Florida Congressional Delegation,
"pursue" assumption by the DEP and the WMDs of the section 404 federal
dredge and fill permitting program. On a separate track, the DEP has been
working on this project since 1992. To crystallize its efforts, the DEP

the tide shoreward to their high water mark, or mean higher high water mark on
the west coast, including wetlands adjacent thereto. These waters correspond to
most of those in which the Corps has the authority to issue permits for structures
in navigable waters pursuant to Section 10 of the Rivers and Harbors Act of
1899 (33 U.S.C. § 403) (Section 10). Section 10 waters cover three types of
navigable waters: (1) waters that were historically navigable (2) waters that are
currently navigable in fact and (3) waters that can be made navigable with
reasonable improvement. Only the first of these is assumable by a state
program.
Under Section 10, a permit is required to construct "any wharf, pier, dolphin,
boom, weir, breakwater, bulkhead, jetty, or other structures" . . . or to "excavate

or fill or in any manner to alter or modify the course, location, condition or
capacity of," navigable waters of the United States. Presumably the restriction
in the CWA on 404 assumption was included because the Corps will retain
permitting authority for structures under Section 10. However, the exclusion of
Section 10 waters presents several problems to Florida in creating a workable
wetland regulatory program.
Id. at 4-5.

186. Id. at 9; supra note 23.
187. PHOENIX ENvTL. GROUP, supra note 184, at 9.
188. Ch. 94-122, § 9, 1994 Fla. Laws at 680-81.
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obtained funding and retained an outside consultant to compile an "assumption application" for Florida to submit to the EPA.'89 Early on in its
consideration, however, the DEP concluded that assumption is not
practicable given the current federal regulations regarding the scope of
section 404 assumption. Instead, a report commissioned by the DEP
recommended establishment of statewide programmatic permits 90 through
the Corps.' 9 '
Turning to the federal level, the prospect for efforts to allow states to
implement the federal wetlands regulatory program seem positive. The
Clinton administration, in 1993, established five principles as the framework
for its package of wetland reform initiatives. Principle number two, entitled
Fair, Flexible, and Predictable Regulatory Programs, calls for wetlands
regulatory programs to be "administered in a manner that avoids unnecessary impacts upon private property and the regulated public, and minimizes
those effects that cannot be avoided, while providing effective protection for
wetlands."' 92 More to the point, this wetlands reform initiative goes on
to state that "[d]uplication among regulatory agencies must be avoided and
the public must have a clear understanding of regulatory requirements and
various agency roles . . . .""' This principle bodes well for enhanced
cooperation by the federal agencies administering the section 404 assumption process and might set the stage for needed changes to simplify what are
widely considered to be unnecessarily complex federal assumption regulations.
VIII. ECOSYSTEM MANAGEMENT INITIATIVE
As discussed earlier in this article, lawmakers merged the Departments
of Natural Resources and Environmental Regulation during the 1993
legislative session to create the DEP. 94 Part of the merger legislation
mandated that the DEP, with its expanded areas of responsibility, focus on
managing entire ecosystems, rather than piecemeal regulation on a project-

189. Fumero, supra note 26, at 65; see also Martin R. Dix & Scott Denson, Florida's
Assumption of FederalDredge-and-FillJurisdiction: Clearing the Permitting Stream Bed
or Muddying Administrative Waters?, 67 FLA. B.J. 56 (Apr. 1993).
190. See 33 C.F.R. § 330 (1993)
191. PHOENIX ENvTL. GROUP, supra note 184, at 9-10.

192. WHITE HOUSE OFFICE OF ENVTL. POLICY, PROTECTING AMERICA'S WETLANDS: A FAIR, FLEXIBLE, AND EFFECTIVE APPROACH 4 (1993).
193. Id.
194. See supra note 13.
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by-project basis. Florida is the first state to make ecosystem management
the cornerstone of its environmental policy.'95
Formed to develop and implement the concept of ecosystem management, the Ecosystems Management Work Group ("Work Group") is charged
to review exactly how ecosystem management can be implemented. The
Work Group has defined ecosystem management as "an integrated, flexible
approach to management of Florida's biological and physical environments,
conducted through the use of tools such as planning, land acquisition,
environmental education, regulation, and pollution prevention, and designed
to maintain, protect, and improve the state's natural, managed, and human
96
communities."'
Beginning Ecosystem Management, a report issued by the DEP,
describes how the DEP intends to implement ecosystem management in
Florida. 97 The report summarizes the DEP's ecosystem management
goals and implementation strategy. These include "better protection and
management of Florida's environment; development of an agency structure
and culture based on a systems approach to environmental protection and
management; and [fostering] an ethic within the citizenry of shared
responsibility and participation in the protection of the environment." 9"
In December 1993, the Work Group submitted their recommendations
to the governor, cabinet, and the legislature, and with that the DEP began
the actual planning process. Twelve committees have been established to
address the various ecosystem management issues. These committees will
produce an Ecosystem Management Implementation Strategy ("EMIS") and
draft reports containing issues analyses and recommendations by October,
1994. The committees will be responsible for analyzing the many issues
relating to ecosystem management and recommending a preferred course of
action.'9"9 The committees formed include: the EMIS Committee;2 0 the

195. See oh. 93-213, 1993 Fla. Laws at 2129 (codified in scattered sections of FLA.
STAT. chs. 253, 259, 367, 370, 373, 403, (1993)). The preamble to this Act finds that
Florida's ecological systems need to be protected and managed in their entirety.
196.

FLORIDA DEP'T OF ENVTL. PROTECTION, BEGINNING EcosysTEM MANAGEMENT

3 (1994) [hereinafter DEP BEGINNING ECOsYsTEM MANAGEMENT].
197. Id.
198. Id.
199. Id. at 10.
200.
The charge of this committee is to develop a strategy to guide ecosystem
management, including the desired relationships between existing and needed
DEP programs, and between DEP and other agencies, interest groups, and the
general public. From the document this committee will produce, any employee,
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External Steering Committee;2 ° the Land Acquisition/Greenways Committee;2" 2 the Education Committee;2. 3 the Incentive-Based Regulatory
Alternatives Committee;20 4 the Pollution Prevention Committee;0 5 the

or any member of the public should be able to understand the role of DEP
programs, and how those programs link to groups outside the agency in
implementing ecosystem management.
Id. at 11.
201.
A primary purpose of this committee is to obtain the thoughts, ideas, and
concerns of as large a cross section of the citizenry as possible. It should be
comprised of people who represent a wide range of interests, including those
who manage land and run factories, citizens who do not represent any particular
interest group, and ecology experts from the universities [within Florida].
DEP BEGINNING ECOSYSTEM MANAGEMENT, supra note 196, at 14.
202. A major effort of this committee "will involve data collection and sharing between
land purchasing entities and between the acquisition program and other parts of the agency.
The committee will look into what improvements are needed in this regard." The committee
will inventory "existing state-owned lands, develop [ ] criteria for determining the types and
location of lands needed to complete the state public lands system, and us[e] that criteria to
identify specific lands which need to be acquired." Id. at 17.
203.
This committee will address environmental education needs within the
department and develop strategies and materials to convey the ecosystem
management philosophy. It will evaluate how internal and external education
programs can be better coordinated. It will produce a quarterly ecosystem
management newsletter to keep interested parties aware of the agency's
activities. It will also make recommendations relative to the department library.
The committee will address both short and long-term education needs, and will
recommend a budget to meet those needs.
Id. at 19.
204.
The primary function of this committee is to develop the concept of net
environmental benefit, incentives for its use, and criteria for its application. This
is to be an alternative to the existing regulatory program. Important to this task
is to identify which regulatory aspects will not be subject to the alternative
regulatory approach.
Id. at 21.
205.
This committee is charged with developing strategies to increase pollution
prevention. It should look at all existing programs both inside and outside the
agency for ideas, but should not be constrained by what is currently being done.
Prevention is a concept that has not been implemented to its full potential. The
committee should address prevention activities for govemment, business,
industry, and the general public.
Id. at 23.

Published by NSUWorks, 1994

41

Nova Law Review, Vol. 19, Iss. 1 [1994], Art. 5

Nova Law Review

Vol. 19

Science and Technology Committee;. 6 the Public Land Management
Committee; °7 and the Intergovernmental Coordination Committee.2"'
During 1995, these committees, made up of DEP staff, business
interests, environmental leaders, other environmental agency staff, and
private interests, such as land developers, will recommend ways to
effectively and efficiently integrate development and conservation efforts in
a "holistic manner." 20 9
As stated above, the DEP's initial effort in this area will be developing
an EMIS. The EMIS will be the agency's principle ecosystem management
guidance document and will set ecosystem management direction for the
DEP. In order to gain experience in ecosystem management, the DEP, in
cooperation with the WMDs, has begun implementing ecosystem management in particular areas throughout the state, including the Apalachicola
River and Bay, the Suwannee, Wekiva, Lower St. Johns, and Hillsborough
Rivers, and the Florida Bay/Southern Everglades.
The final step in the process of effecting a "systems approach" to
management of Florida's environment will be to implement the EMIS
through the development of site-specific Area Implementation Strategies

206. "This committee will evaluate all aspects of DEP's data management and
technology, and recommend improvements to achieve [ecosystem management] goals. These
types of evaluations are needed on a periodic basis, so the committee will make recommendations on the composition of a permanent Science and Technology Committee."
DEP BEGINNING ECOSYSTEM MANAGEMENT, supra note 196, at 25.
207.
Ecosystem management is already occurring on some public lands. For
example, the Division of Recreation and Parks uses "greenlines" to map
managed lands within the context of surrounding land uses. Managers use these
maps to identify outside threats to park lands. Then, through coordination with
other levels of government and adjacent landowners, they try to reduce those
threats by encouraging land use decisions that are sensitive to the needs of the
park. This committee will identify and evaluate other existing programs which
embody [ecosystem management] principles, and suggest improvements, as
needed, to agency land management programs.
Id. at 28.
208.
This committee is to look at how to integrate the DEP's ecosystem management
program with other agency programs that are important to achieving ecosystem
management goals. Of particular importance will be the WMD planning
activities, the local government comprehensive planning process, and federal
programs and activities. The committee will, at a minimum, have subcommittees to address these three issues.
Id. at 33.
209. See, e.g., id. at 35.
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("AIS"). AISs will be prepared in cooperation with local, state, and federal
government agencies, environmental groups, the business community, and
the general public. The AIS will guide on-the-ground management activities
and will include a schedule, if needed, for establishing minimum flows and
levels, and protection areas for priority water bodies.21 °
IX. ENVIRONMENTALLY SENSITIVE LAND ACQUISITIONS AND
MANAGEMENT

Florida has the largest environmentally sensitive land acquisition
program in the nation. Since 1981, state-funded programs have acquired
more than 350,000 acres of wetlands and floodplains, pine flatwoods, and
xeric scrub, at an investment of $500 million. In addition, local taxpayers
across the state have passed bond issues to raise an additional $650 million
for land acquisition in individual counties2
Chapter 94-240 of the Laws of Floridastreamlines the Conservation
and Recreation Lands ("CARL") program land acquisitions and the state's
process for acquiring lands with Preservation 2000 funds.21 2 In so doing,
it consolidates in chapter 259 of the FloridaStatutes the statutory provisions
that are currently housed in chapter 253 of the Florida Statutes. Those
provisions relate specifically to the acquisition and management of lands
acquired through the CARL program, and lands acquired with Preservation
2000 funds where title vests in the Board of Trustees.2 3 This consolidation makes consistent, in one chapter, all statutory provisions relating to the
acquisition of, and general policy considerations relating to, lands held for
environmental preservation, conservation, and recreational purposes.
Current laws were also streamlined to remove obstacles to Florida's
land buying program. Now, the Board of Trustees is vested with broad
authority to waive most of the acquisition procedure provisions of the new
section 259.041, if it is in the "public's interest." However, this waiver
authority does not extend to acquisitions through condemnation, or to
emergency purchases. 1 4

210. Id. at 38.
211. Ecosystem Management and Restoration for the 21st Century, 21st Annual Natural
Areas Conference, Oct. 19, 1994.
212. These funds were authorized by § 373.045 of the FloridaStatutesand are generated
by the sale of revenue bonds. See FLA. STAT. § 375.045 (1993).
213. Act of May 25, 1994, ch. 94-240, § 4, 1994 Fla. Laws 1792, 1805-10 (to be
codified at FLA. STAT. § 259.041).
214. Id.
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The DEP should also benefit from more flexibility in the land
acquisition process, and is directed to write new rules to implement the
statutory changes. Such rules are to address, among other issues, the terms
and conditions of land purchases, including procedures for determining the
value of parcels which the state has an interest in acquiring."' With an
eye toward expanding intergovernmental partnerships, the Florida Game and
Freshwater Fish Commission is empowered to use the Fish and Wildlife
Habitat Trust Fund to acquire and manage mitigation lands in concert with
other state and local entities.2 16
Just as important as acquisition is how the agency thereafter manages
the lands. In this regard, the impact of chapter 94-240 of the Laws of
Florida is likely to result in earlier and more focused policy and decision
making. It requires the Land Acquisition Advisory Council to develop a
management policy statement for each new project on the CARL list. The
agency assigned management responsibility for a particular project must
develop a management prospectus that includes the management goals for
the land, a timetable for implementing management objectives, and an
estimate of how much funding and personnel will be needed to adequately
manage the property.
Moreover, agencies involved in the business of acquiring and managing
lands through CARL will be required to develop comprehensive long-term
land management plans. Formal management plans are due within one year
after the acquisition of individual parcels or, in the case of multi-parcel
projects, within a year of the acquisition of the essential parcel or parcels.2" 7 Added to the list of items a land management plan must address
are management activities necessary to restore native species habitats,
methods for controlling the spread of nonnative plants and animals, and
prescribed fire and other appropriate resource management activities. A
specific description of how the managing agency plans to identify, locate,
protect, and preserve, or otherwise use "fragile, nonrenewable natural and
cultural resources" is also required by the new law.2"' Once adopted, the
managing agency must update the plan at least every five years.219
Finally, chapter 94-240 makes payment in lieu of taxes to small counties a
direct deduction from CARL rather than a deduction from monies earmarked

215.
216.
217.
218.
259.032).
219.

Id.
Id. § 20, at 1817-18 (to be codified at FLA. STAT. § 372.074).
Id. § 1, at 1793-99 (to be codified at FLA. STAT. § 259.032).
Ch. 94-240, § 1, 1994 Fla. Laws at 1793-99 (to be codified at FLA. STAT. §
Id. at 1796.
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for land management, potentially providing an additional $2 million each
year for land management purposes.220
X.

GOVERNOR'S LAND USE AND WATER PLANNING TASK FORCE

Chapter 93-206 of the Laws of Florida,22' relating to planning and
growth management in Florida, provided that the governor establish a task
force with public sector representatives, including local government officials,
to formulate recommendations for legislative action on the most appropriate
legal relationship between district water management plans, 222 on the one
hand, and the growth management portion of the state comprehensive
plan,223 strategic regional policy plans, and local comprehensive plans, on
the other. The task force was required to consider the future role and scope,
if any, of the state water plan following legislative adoption of the growth
management portion of the state comprehensive plan.22 Recommendations to senate and house leadership are to be submitted by the task force by
October 1994.225
In addition to those responsibilities initially placed on the task force in
1993, the task force is required by the 1994 Act to make a recommendation
to the 1995 Legislature on "the mechanisms and procedures" for establishing
state water policy ("SWP") 226 in Florida. In order to allow time for the
task force to carry out this initiative, recently adopted amendments to the
SWP will not become effective until January 1, 1995. Providing legislative

220. Id. at 1798-99.
221. Act of May 11, 1993, ch. 93-206, 1993 Fla. Laws 1887 (codified in scattered
sections of FLA. STAT. chs. 163, 171, 186, 193, 235, 240, 253, 259, 288, 336, 380, 403, 408,
419, 704, 823 (1993)).
222. FLA. STAT. § 373.036 (1993).
223. Id. § 187.201.
224. Ch. 93-206, § 77, 1993 Fla. Laws at 1974. The State Water Plan is set forth in §§
373.036 and 373.039 of the FloridaStatutes, with a cross-reference contained in § 186.021
of the FloridaStatutes.
225. Id.
226. Ch. 94-122, § 15, 1994 Fla. Laws at 687-88 (to be codified at FLA. STAT. §
373.019). The SWP is expressed as such waters which should be managed to conserve and
protect natural resources and scenic beauty and to realize the full beneficial use of the
resource. Recognizing the importance of water to the state, the legislature passed the Water
Resources Act, chapter 373 of the FloridaStatutes, and the Air and Water Pollution Control
Act, chapter 403 of the FloridaStatutes. Additionally, numerous goals and policies within
the State Comprehensive Plan address water resources and natural systems protection. FLA.
STAT. ch. 187 (1993); see also FLA. ADMIN. CODE ANN. r. 17-40 (1994) (containing the State
Water Policy rules).
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direction, the definition of SWP was amended by adding the following
language:
The waters of the state are among its most basic resources. Such waters
shall be managed to conserve and protect water resources and to realize
the full beneficial use of these resources ....

In order to provide for

consistency between growth management policy and water management
policy the task force shall make recommendations to the 1995 legislature on the mechanisms and procedures for establishing and amending
[Florida's] water policy. In an attempt to consider these recommendations and receive the benefit of a review by House and Senate Natural
Resource Committees, the amendments to chapter 17-40, F.A.C., [state
water policy] adopted by the Environmental Regulation Commission on
December 1, 1993, shall not become effective until July 1, 1995.227
Task force membership is also increased by the 1994 Act to include one
member of the ERC, one representative of "environmental interests," and
one representative of "regulated interests. 228
Another governor-appointed body, equally important in its charge, is
examining ecosystem approaches to land and water planning issues in part
of the state. Established by executive order of the governor, the Commission for a Sustainable South Florida is examining the Everglades ecosystem
as a whole, while also considering pertinent growth management issues. 2 9

227. Ch. 94-122, § 13, 1994 Fla. Laws at 687 (to be codified at

FLA. STAT. §

403.031(14).

228. Id. § 16, at 688 (amending ch. 93-206, § 77(2), 1993 Fla. Laws at 1974).
229. Fla. Exec. Order No. 94-54 (Mar. 3, 1994). On March 3, 1994, Governor Lawton
Chiles signed Executive Order 94-54, creating the Governor's Commission for a Sustainable
South Florida. This Commission was created to assure a healthy Everglades ecosystem which
can coexist and be mutually supportive of a sustainable South Florida economy.
Fundamental premises of the Executive Order recognize that the Everglades ecosystem
is known as a unique area, both nationally and internationally, and that it is home to a
significant number of threatened and endangered wildlife species. The area also contains the
only living coral reef in the United States. South Floridians currently depend on this system
as their major source of freshwater, and it provides the foundation for the region as an
international commercial, agricultural, and tourist center.
The Executive Order further recognizes that rapid population growth, including land
development, water management activities and land conversion have negatively impacted the
Everglades ecosystem; its water quality has been degraded and the associated natural systems
no longer adequately perform the functions they once performed. See generally id.
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XI. ENVIRONMENTAL LAND MANAGEMENT STUDY

COMMITTEE III
Florida began comprehensive efforts to manage its growth coincident
with the increasing strength of the environmental movement in the nation
and in this state. Two sets of legislative initiatives, the first in the early
1970s and the second in the mid-1980s, moved Florida to the forefront of
state efforts to manage growth and associated environmental implications.
The set of laws adopted in 1972 focused on giving the state and regional
levels a role in land and water management. Earlier, this had been largely
the domain of local governments and special districts. In 1985, the
legislature adopted the Local Government Comprehensive Planning and
Land Development Regulation Act, mandating that all local governments
prepare a comprehensive plan. 3 °
Taking another significant step in 1993, the Florida Legislature
substantially amended the growth management provisions. This was
accomplished by amending the state and regional planning provisions of
chapter 186 of the FloridaStatutes"" and the land development regulation
requirements of chapter 163 of the Florida Statutes.232 The process
leading to passage of the growth management amendments began in 1991,
when the Environmental Land Management Study Committee III ("ELMS
III") was created. 33 ELMS III, consisting of forty members, held numerous meetings throughout the state from December 1991, through December
1992, to review the state's planning and growth management laws.
The ELMS III legislation 234 is the legislative response to the 124
recommendations in the ELMS III Final Report. Incorporating many, but
not all, of the committee's recommendations, the ELMS III legislation is
largely process-oriented; it establishes more than seventy-five new processes,
procedures, rules, and plan amendments. The Department of Community

230. See FLA. STAT. § 163.3161-.3243 (1993).
231. FLA. STAT. § 186.501 (1993). Regional Planning Councils were established. Each
Council was required to adopt a Comprehensive Regional Policy Plan that is consistent with,
and furthers, the state Comprehensive Plan.
232. Id. § 163.3161. This Act mandates the adoption of comprehensive plans by all
local governments. Chapter 9J of the FloridaAdministrative Code establishes the time
frames for the adoption of these local plans. Each plan must be consistent with the state Plan
and the applicable Regional Policy Plan. Local government plans must also be both
internally consistent and economically feasible.
233. See FLA. STAT. §§ 163.3161-.3243 (1993).
234. Ch. 93-206, 1993 Fla. Laws at 1887 (codified at FLA. STAT. chs. 163, 186(1993)).
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Affairs will bear most of the initial burden for implementing these
requirements.235
The ELMS III legislation makes statewide consistency a priority by
making numerous amendments to the intent section of chapter 186 of the
FloridaStatutes, emphasizing the need for intergovernmental coordination
and the requirement that the state comprehensive plan provide basic policy
direction to all levels of government regarding "the orderly social,
'
The legislation also
economic, and physical growth of the State."236
that the executive
requires
created a new section in chapter 186237 which
office of the governor amend the state comprehensive plan, a specific
growth management section including, interalia, provisions to identify areas
of state and regional environmental significance, and establish strategies to
protect them; establish integrated state policies for land development, air
quality, transportation and water resources; recommend how to integrate the
state water use plan, the state land development plan, and state transportation plans; and promote land acquisition programs.238
Following this legislative directive, the governor's office, through an
executive order, formed the Growth Management Plan Advisory Committee
("Advisory Committee"). In October 1993, a report containing findings and
recommendations was presented to the governor's office.239 Overall, the

235. Id.
236. FLA. STAT. § 186.002 (1993).
237. Ch. 93-206, § 31, 1993 Fla. Laws at 1921 (codified at FLA. STAT. § 186.506(4)
(1993)). The legislature mandated that the governor's office and the Department of
Community Affairs, along with applicable regional and local governments and citizens
cooperatively prepare a proposed growth management portion of the state comprehensive
plan. The plan was required to include such provisions as the identification of metropolitan
and urban growth areas; guidelines for transportation corridors, new interchanges on limited
access facilities, and new airports of state or regional significance; coordinated state planning
of road, rail, and waterborne transportation facilities to provide for transportation of
agricultural products and supplies; establishment of priorities regarding coastal planning;
establishment ofstatewide policy to enhance the multi-use waterfront development ofexisting
deepwater port; policies to establish state and regional solutions to the need for affordable
housing; and recommendations as to when and to what degree local plans and strategic
regional policy plans must be consistent with the growth management portion of the state
plan. The legislature must establish these consistency requirements. Id. §§ 31, 32, 34 at
1921-23, 1925-26.
238. Id.
239. GOVERNOR'S GROWTH MANAGEMENT PLAN ADVISORY COMM., FINDINGS &
RECOMMENDATIONS

OF THE GOVERNOR'S GROWTH MANAGEMENT PLAN ADVISORY

COMMITTEE FOR THE GROWTH MANAGEMENT PORTION OF THE STATE COMPREHENSIVE PLAN

1 (1993) [hereinafter GROWTH MANAGEMENT PLAN].
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report set forth broad principles, such as achieving the protection of
environmentally significant natural resources through requiring that the
"growth be compatible with ecosystem approaches to protection."
Avoidance of duplicative governmental resource regulation, as dealt with
earlier in this article,24 ° and development of a state transportation system
that supports land use decisions and environmental protection are also cited
in the Advisory Committee report as guiding principles.2 1
All in all, the ELMS III legislation encourages growth management
agencies to develop a vision through collaborative planning initiatives,
which should assist in the realization of effective land use planning that is
cognizant of impacts to the natural resources of the state. The Advisory
Committee report may ultimately result in implementing legislation.
XI.

CONCLUSION

Florida is at a crossroads. Activities which have historically resulted
in strengthening our economy are now likely to be considered harmful to
our environment if not properly managed. At the same time, it has become
widely recognized by agencies and regulated interests alike, that environmental sustainability can only be reached by taking a holistic approach to
natural resource protection and management, an ecosystem approach.
The legislative reforms discussed in this article provide a much needed
basis for greater coordination between, and among, government and the
privafe sector concerning natural resource planning and regulation programs.
Although the actual impact of these reforms will not be known until the
ambitious rulemaking and other implementation vehicles mandated by the
legislation are completed, there is now a framework that should allow
agencies to focus and coordinate their collective regulatory, planning, and
land management efforts. This should increase the overall effectiveness and
efficiency of natural resource protection and management in Florida.

240. See suprapart II.
241. GROWTH MANAGEMENT PLAN, supra note 239, at 6.
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